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PRIVY COUNCIL. 


Present: Lord Simonds, Lord Radcliffe and Sjr Lionel Leach. 


MAHANTH SUDARSAN DAS 


vU. 


MANE REM, KIRERE, DAS AND OTHERS. ] 


[On Appen from the High Court to Judicature at Patna] 


Limitation—Indian Limitation Act (IX ep bm Article 144—500 maunds of 
paddy lent and advanced to D, Mahanth.of Pokrauni .Asthal—Creditor 
abtained decree for its value and purchased one-fourth share of the 
disputed property’ in auction sale in r914—S, the successor-in-interest 
of the Creditor. instituted a suit for declaration of his one-fourth share 
in the disputed property. and for possession—Got possession through 
Court on 23rd September r930—Remained in possession till 1934-—D died 
on r5th September 1922 and R, successor-in-office,, became -Mahanth—S 
filed a suit for partition of this one-fourth share on 16th. September 
1932—R filed a suit for declaration of his title to the whole of the dis- 
puted property on 7th November '1933—Article 144 and not articlè 1342 
applicable—Suit for title barred by time. 


P lent and advanced 500 maunds of rice to D, Mahanth of of Pokraunt 
Asthal, got a decree for its 'value and purchased one-fourth share of the 
disputed property in the Asthal in ‘auction sale in 1914 and got the usual 
Court Certificate'on 6th April i915. S, the succemor-in-Interest of P 
instituted a suit for declaration of: his one-fourth share in’ the disputed 
property: and for delivery of possession and he was given formal possession 
on, 23rd September 19:0 with D and another party. P remained in. actual 
possession till 1934. D died on 18th September 1933 and, R, succeser-in- 
interest “of D became the Mahanth of Pokrauni Asthal.’ S -became’’ the 
Mohunt of Birpur Asthal and filed a partition suit on 16th September 1982. 
Thereafter R filed a title suit on 7th November 1988 for a declaration that 
8 had no share. or interest in the disputed property. 


J 


Held that on the facts of the case article 144 and not article 194 B of die 





l 
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P.C. Indian Limitation Act is applicable and the ttle suit having been filed 
—— .beyond 12 years from the date of adverse possession i.e agrd September 
1949. 1970 is barred by limitation. m - : 
—~ 

Mahanth Sudarsan 


Mahadeo Prasad Singh v. Karia Bharati (1) jand Subbaiya Pandaram v. 


Das Mahamad Mustapha Maracayar (2) distinguished. 
v. : 
Mahanth Ram Mahanthrain Charan Das v. Naurangi- Lal (8) followed. 
Kirpal Das. p 
f ; The words “ transferred by- tbe trustee on mortgagee foi a valuable 
Lord ' Radcliffe. : 





consideration in article 134 imply that these do, not apply to an execution 


Ahamed Kutti v. Raman Nambudni (4) and Charu Chandra Pramanik 
v. Nahush Chandra. Kundu (5) approved: f 


Privy Council Appeal (Consolidated} No. 25 of 1948 from 
the High Court Judicature at Patna. 


Suit for Partition and suit for declaration of title. 
The material facts will appear from the judgment. 





The judgment was delivered by 


E ! 

Lord Radcliffe: These are two appeals from the High 
Court of Judicature at Patna. They have been consolidated, 
and the central point upon which.each appeal turns is the same: 
which of the parties is to be treated as the lawful owner of the 
piece of property in dispute? That piece of property is a four 
annas undivided share out of a fourteen as partitioned share 
of an estate called Touzi No. 7893 in Mouza Awari, Pargana 
Lautan, District Darbhanga, and it is hereinafter referred to as 
“the disputed property”. à f 


The two suits out of which the appeals arise were respec- 
tively a Partition Suit (No. 89 of 1932) filed by the appellant on 
16th September, 1932, and a Title Suit (No. 73 of 1938) filed by 
the Respondents in the second appeal on 7th' November, 1933. 
The appellant, who is the Mahanth of a' Math or Asthal called 
the Birpür Asthal, sought by the Partition Suit to obtain a de- 
claration of his title to the disputed e and an order for 


.Q) (1954) L.R. 62 LA. 47. 
(2) (1935) L.R. po LA. sgs. - 
^ (8) (19838) L.R. 60 LA. ing. ' 
è - (4) (1900) LL.R. ax Mad. 99, 
(5) (1922) LL.R. go Calc. 49. 
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partition of the lands of which that property was an undivided P.C. 
share. He was met bj a defence on' the part of those respon- 
dents who formed the defendants first party to his suit to the 
effect that on various grounds, some of which will be noticed Mahanih $i Sudarsan 
later, he had no title to the disputed property. These respon- Das 
dents were the Mahanth and the Deities (acting through the PERA Ram 
Mahanth) of another Math or Asthal known as the Pokrauni Kirpal Das 
Asthal and it was they who instituted the title suit in which naan 

they asked for a declaration against the appellant that the dis- Lord Radcliffe. 
puted property is devottar property of the Pokrauni Asthab and c 

that the appellant had no right to any interest in it. As it is 

plain that the real question at issue is, to which of these two 

religious institutions does the disputed property belong, it will 

be convenient to use the term respondents to refer to the 

respondents Mahanth Ramkirpal Das and the Idols Sri Thakurji, 

Ramji, Lachhmanji and Jankiji. 


In their Lordships’ view, as will appear later, the appellant 
has a good defence to the Title Suit under the Indian Limitation 
Act (TX of 1908) as subsequently amended, and, although other 
grounds of appeal were argued before them, it is upon this 
ground that they think that the appeals should be allowed. So 
much of the narrative of the complicated history of this case as 
follows is recorded therefore in order to explain how the question 
of limitation arises rather than to give any comprehensive 
account of the various issues in the suits. 


The appellant's claim to the disputed property comes 
through his predecessor as Mahanth of the Birpur Asthal, one . 
Priya Das. In the year 1910, Priya Das had lent 500 maunds 
of grain to the then Mahanth of the Pokrauni Asthal, Damodar 
. Das. The loan was not repaid and on 16th May, 1913, Priya 
Das obtained a decree against Damodar Das in the Court of the 
Munsiff at Muzaffarpur ordering Damodar Das to pay him the 
sum of Rs. 1,563-8-0, the monetary equivalent of the loan, 
together with costs and interest. This was followed by a sale of 
the disputed property at public auction in execution of the 
decree. Priya Das was himself the purchaser, and on 6th April, 
1915, he received the usual Court certificate confirming his 
purchase. One of the questions that was in issue in the present 
suits was the question whether this loan of 500 maunds was for 
any “justifying necessity” of the Pokrauni Asthal itself. The 
relevance of the enquiry was that, had the loan been made for . 
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any such necessity, the disputed property, even if it did belong 
to the Asthal, instead of being the private property of the 
Mahanth, would have been validly disposed of by an execution 
sale pursuant to the Decree for payment of the value of the 
loan. The Subordinate Judge, after reviewing the evidence, 
decided that Damodar Das did not "run into the debt in- 
question for any justifying necessity of tlie Asthal.” On appeal 
the High Court expressed their agreement with the trial court 
on this finding. The appellant sought to challenge the High 
Court's decision on’ this point: but in their Lordships’ view 
there are concurrent findings of fact in the two Courts without 
any apparent misapplication of the relevant law to those facts, 
and, that being so, an appeal cannot be entertained on that 


ground. 


In the year 1918 a Suit (No. 1 of 1918) was instituted against 
Damodar Das in the Court of the District Judge at Darbhanga. 
It was a suit under the provisions of Section gz of the Code of 
Civil Procedure and in it Rajkumar Das, a former claimant to 
the office of Mahant then held by Damodar Das, and certain 
other persons interested in the proper administration of the 
Pokrauni Asthal claimed that Damodar Das ought to be removed 
from the Mahantship, a new Mahant appointed in his place, 
and a scheme of administration settled by the Court for the 
Astbal. It is not necessary to go into the details of these pro- 
ceedings. In the end, on 16th March, 1922, judgment was 
delivered in the District Court holding that the properties of 
the Asthal were not devottar and that, accordingly, the Court 
was not entitled to entertain the suit under Section 93. An 
appeal from this decision was taken to the High Court, but 
while the appeal was still pending Damodar Das died, being 
succeeded in the Mahantship by the present respondent Ram- 
kirpal Das, and Rajkumar Das abandoned the appeal. ° 


The dates of three events incident to this Suit should be 
mentioned. On 10th September, 1918, the Court appointed a 
receiver of the Asthal properties. On 28th August, 1919, an ex 
parte decree was made declaring that the Pokrauüni Asthal had 
trust propexties and removing Damodar Das from the Mahant- 
ship. On igth September, 1919, Rajkumar Das was appointed 
Mabant in his place. "These steps in the proceedings were how- 
ever set aside on appeal to the High Court and the judgment 
given on the rehearing in the District Court on 16th March, 
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1922, was inconsistent with the basis on which they were made. P.C. 
It follows that after that judgment Damodar Das must have iu 
resumed his Mahantship. — — ~~ 
i Mahanth Sudarsan 
While the 1918 Suit was in progress the appellant, who bad Das. 
by that time succeeded Priya Das, instituted a Suit (No. 226 of € dot 
1919) in the Court of the Subordinate Judge at Darbhanga asking Kirpal Das 


for a declaration of his title to the disputed property (of which zh 
Priya Das had apparently been dispossessed) and for possession. Lord Radcliffe. 
Damodar Das was made a defendant to this suit, but no other — 
person who could possibly be said to represent the interest of the 

Pokrauni Asthal. Since Damodar Das had been removed from 

the Mahantship by Court Order on 38th August, 1919, Rajkumar ' 

Das being installed in^his place, and Damodar Das could not 

have returned to the position of Mahant until the Order 
removing him had ben upset, it seems clear that during much, if 

not all, of the progress of the Suit No. 236 of 1919 there was no 

party to it who could act on behalf of the Pokrauni Asthal. 

However that may be, judgment was given in the Suit on 26th 

June, 1920, declaring that the appellant was entitled to the 

disputed property and ordering that he should get possession 

over it with Damodar Das and another defendant interested in 

other undivided shares. An appeal against this judgment was 
dismissed, and on 23rd September, 1920, the appellant was 

given formal possession of “ the property mentioned in the writ 

of delivery of possession" by the officer of the Court. It is 

difficult to tell from the actual form of the officer's report whether 

he is certifying that he delivered possession of the property 
comprised in the whole 14 annas share (which would be a joint 
possession of all co-owners) or of the undivided four annas share 

of that property. But, whatever form the delivery itself took, 

there is no reasonable doubt as to the nature of the possession 

that the appellant in fact enjoyed thereafter. 


The appellant based part of his defence in the present suits 
upon the contention that the respondents claim that the pro- 
perty in dispute was devottar property of the Asthal was barred 
by res judicata. The res judicata, lie said, arose out of the 
decision in Suit No. 1 of 1918 or the decision in Suit No. 336 of . 
1919. This contention was rejected by the trial Court and by the 
High Court on appeal. It was relied upon in argument during 
the appeal before the Board but their Lordships do not find it 
necessary to express any decided view upon it. They will con 
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tent themselves with observing that there appear to be formid- 
able difficulties to be surmounted before it could succeed. - . 
The question of limitation has now to be dealt with. 
Limitation- was an issue both in the Partition Suit and. in the 
Title Suit. In both cases the trial judge: held that there was no 
bar by limitation and, so holding, decided the Title Suit in 
favour of the respondents, since he came to the conclusion that. 
the,property in dispute was devottar property of the Pokrauni 
Asthal and that the execution sale of 1414 had been ineffective 
to:deprive the Asthal of its title to the property. This being 
his decision as to title, he dismissed the appellant's Partition Suit 
asmisconceived. The High Court upheld his view that the Title 
Suit was not barred by limitation and that the Pokrauni Asthal 
was entitled to recover the disputed property as its own. They 
did not have before,them the question whether the Partition Suit 
had been correctly decided not to be harted by limitation. Nor 
have their Lordships. No argument was placed before them on 
behalf of the respondents to this effect, hnd limitation as a bar 
to. the Partition Suit. needs, therefore, no; further consideration. 








. .The Schedule to the Indian Limitatjon Act contains several, 
Articles that might be.thought to have an application to the 
Tite Suit, The first important question is, which is the 
governing Article? ‘The Subordinate, Judge rightly, as their 
Lordships think, took the view that he was faced with a choice - 
between, Article 134B, which was introduced by amendment in 
1939, and Article 144. He decided wrongly, as their Lordships 
think, in favour of applying Article 134B. That Article runs 
as follows: — |. . . : - 

“By the manager of a Hindu, Mobammedan or 
Buddhist religious -or charitable endowment to recover 
possession of immoveable property comprised in the endow- 
ment which has been transferred by'a previous manager for 

-^' a waluable consideration. Twelve ryears from the’ death, 
resignation. or removal of the transferor." 


Arficle: 144 on the other-hand runs: — 


, For possession of immoveable property or any interest 
therein not hereby otherwise specifically provided. Twelve 
years from the time when the possession becomes adverse to 
the plaintiff." l 
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Treating the execution sale of 1914 as a transfer by a previ- P.C. 
ous manager for valuable consideration, he held that the relevant S 
date. for the commencement of the bar by limitation was the ind 
death of Damodar Das, namely, 13th September, 1933. AS the Mahanth Sı Sudarsan 
Title Suit was brought in November, 1933, it was, on that basis, Das 


within time. The learned judge also held -that, even if Article 
: Min Ram 

144 applied, the period of limitation would not begin to run — xypal Das 
until the death of the “ vendor”, namely, the occupying Mahant, LL 
Damodar Das. He regarded the decision of their Lordships’ Lord Radcliffe 
Board in .Mohadeo Prasad Singh v. Karia Bharti, (1) as We 
establishing. this. He" seems to have thought that in any 
event adverse possession: for the purpose of Article 144 did not 
begin until Ramkirpal Das succeeded Damodar Das. In the 
result he considered the only relevant date to be 13th September, 
1911. 

The High Court dealt only briefly with this issue in their 
judgment. They regarded Mahadeo Prasad Singh's case (supra) 
as authority for tbe view that limitation would begin to run 


from the death of the Mahant ‘and not from the date of 
alienation. 


Their Lordships cannot accept . that the death of pinati 
Das is the commencing date for limitation in this case. No 
doubt it would be if Article 134B were to be applied. But to 
apply it involves a reading of that Article which would construe 
the words "transferred by a previous manager for a valuable 
consideration " as covering an execution sale under Court process, 
and the word “ transferor” as extending to the judgment debtor 
whose land i is sold. In their view such a construction cannot be : 
adopted. It is not only that the words themselves do not pro- 
perly bear that meaning. Apart from that, what is in all 
essentials the same question was considered on several occasions 
by Courts in India before Articles 134A and 134B had been 
added to Article 134. That Article contains the analogous 
phrase "transferred by the trustee or mortgagee for-a valuable 
consideration ", and there was a uniform current of decision tọ 
the effect that these words were incapable of applying to an 
execution sale. See, for instance, Ahamed Kutti v. Raman 
Nambudri, (2) Charu Chandra Pramanik v. Nahush “Chandra 
Kundu, (3) Accepting this" construction their Lordships, are 


^) (984) ER. 62 LA. p 
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unable to hold that Article 134B has any application to the 
present suit. 


The consequence is that Article 144 is the governing Article. 
since the rejection of Article 134B involves also the rejection of 
Articles 134 and 134A. At what date then did the possession of 
the appellant become adverse to the respondents? The reason- 
ing of the Courts below answers this question by selecting the 
date of the death of Damodar Das, since they draw an analogy 
between what would have been the position had Damodar Das, 
for instance, himself sold the disputed property to provide 
money for the payment of Priya Das's loan and the position that 
in fact arose when the disputed property was sold in execution 
to satisfy the judgment decree for the value of the loan In the 
former case, it is said, adverse possession of the disputed property 
would not have begun during the incumbency of the existing 
Mahant. This last contention is based on the decision of their 
Lerdships in Mahadeo Prasad Singh's case, (supra): hence the 
reference to that case both in the judgment of the trial judge 
and of the High Court. The decision bad nothing to do with a 
sale in execution: but the next step in the argument is that 
there is no difference in principle between a sale by the Mahanth 
to pay his debts and a sale by the Court to pay his debts for 
him. And indeed Lord Buckmaster so stated when delivering 
the judgment of the Board in Subbaiya Pandaram v. Mahamad 
Mustapha Maracayar, (1). 


This argument has much force, .but in their Lordships’ 
view it is not open to them to entertain it To what extent 
there is a difference in substance, if there is not a difference in 
principle, between a voluntary sale by a debtor and an execution 
sale of his property by the Court, it would be otiose at this date 
to enquire. For the very judgment to which the respondents 
refer for the observation of Lord Buckmaster in support of their 
contention contains a decision by the Board that in the case of an 
execution sale of devottar property it is not the death of the 
incumbent but the date of alienation (if accompanied, of course, 
by possession) that is the commencing date for adverse possession 
for the purposes of Article 144. At.page 299 of that judgment 
Lord Buckmaster, after stating that the trustee in office has no 
power to dispose of trust property by a permanent mukurrari 


(1) (933) L-R. go LA. 29%. 
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lease proceeds as follows: “ . . . though he is at liberty P.C.. 
to dispose of it during the period of his life and a grant made 
for a longer period is good, but good only to the extent of his eas o 
own life interest. It follows therefore that possession during his Mahanth Sudaisan 
life is not adverse, and that upon his death the succeeding Das 
trustee would be at liberty to institute proceedings to recover Ys 

: : Mahanth Ram 
the estate, and the statute would only run against him from the Kirpal Das. 
time when he assumed the office. Such an argument has no Dx 
relation to the case where, as here, property has been acquired Lord Radcliffe. 
under an execution sale and possession retained throughout”. WD 
The view that, where land devoted to charitable purposes is sold 
under an execution decree against the trustee of the charity, 
the ensuing possession of the purchaser is adverse from the date 
of sale, was repeated by this Board in Mahanthram Charan 
Das v. Naurangi Lal, (1). In the face of these authorities their 
Lordships are bound to hold that adverse possession in this case 
did not begin with the death of Damodar Das but began at 
whatever, date after the sale in 1914 Priya Das or his successor 
the appellant obtained effective possession of the disputed 


property. 


Now it is the respondents' case—it is in fact their main con- 
tention on this issue—that the appellant has never at any time 
had "adverse" possession against them because, the disputed | 
property being a four-anna undivided share, his possession has 
been throughout no more than a joint possession with them. 
And the joint possession which co-parceners enjoy in respect of 
the undivided property involves that, prima facie, the exclusive 
possession of any one of them is not adverse to the others. ‘Their 
Lordships have no doubt of the validity of this general rule: 
but they are unable to think that it will be in any way departed 
from if they hold that in respect of the disputed property itself 
the appellant's possession has been adverse to the owners of the 
other shares. In truth there is some confusion involved in the 
argument What is in question here is not adverse possession of 
the block of property in which the various undivided interests 
subsist but adverse possession of.one undivided interest. Article 
144 certainly extends the conception of adverse possession to 
include an interest in immoveable property as well as the 
property itself: mor was it disputed in argument by the 
respondents that there could be adverse possession of an 


(1) (1933) LR. 60 LA. 124 (181) 
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P.C. undivided share, given the appropriate circumstances. What 
ui they maintained was that such circumstances were lacking 
o ni - in this case. Their Lordships cannot accept this, for the history 
Mahanth Sudarsan of the long wrangle over the disputed popat suggests a very 
Das different conclusion. 
v. 
prediis It seems clear that at the time of Suit No. 326 of 1919 the 


a appellant was out of possession. His complaint was that Priya 
Lord Redcliffe. Das had been dispossessed after purchase and the relief that he 
= (the appellant) asked for in the suit was vindication of his title 
and recovery of possession of the disputed property. This relief 
the Court gave him by its Decree of 26th June, 1920, which was 
affirmed on appeal. It is true that the Decree says that he is to 
get possession over the share claimed by: him “with” Damodar 
Das and another party to the suit claiming under Damodar, 
But there seems to be no doubt, when the judgment itself is read, 
that what that meant was that the appellant was to have 
possession of his share, the disputed property, without the 
necessity of claiming an actual partition of the undivided pro- 
perty. It could mean nothing else in the light of the declaration 
. of his sole title to the disputed share which the Court granted to 
him at the same time. Everything that followed is consistent 
with this. 


On s3rd September, 1920, he was formally installed in 
possession by the officer of the Court.: From that date until 
some time in the year 1934 he remained in actual possession of 
the disputed property. That is established by the findings of the 
Additional Subordinate Judge at Darbhanga, to whom, pending 
the final decision of the High Court appeal, the case had been 
remitted with an instruction that he should try certain issues, 
and should endeavour to ascertain the period during which the 
appellant was in actual possession. Jt appears from these find- 
ings (which must be treated as displacing the indeterminate 
findings as to the facts and period of possession which are con- 
tained in the original judgment of the Subordinate Judge) that 
the acts of possession consisted in the collection, whether by legal 
proceedings or by other means, of the appellant’s share of the 
rents arising from the undivided property. The collection of 
this share could not have taken place on behalf of those 
interested in the undivided property generally, including those 
jnterested in the other undivided shares. On the contrary, the 
of tota] rent taken was taken because the appellant had 








Mos. 
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vindicated his title to the disputed property (whether or not he P.C. 

had succeeded in making parties to the 1919 suit persons who 

would properly represent the Pokrauni Asthal) and was now oS 
insisting upon his right to receive and retain for the Birpur Mahanth Sudarsan 


Asthal a four-anna share of the total rent. It appears to their Das 

: : : . y. 
Lordships that such possession was plainly an adverse possession iub 
for the purposes of Article 144. Kirpal Das. 


If this is so, it follows that when the Title Suit was instituted Lord Radcliffe. 
on 7th November, 1933, the appellant had been for over 13 years : 
in adverse possession. “Consequently the suit must be trea as ^ 
barred by limitation. If the respondents are thus precl fied E 
from disputing the appellant's title to his share, it follows € 
the Partition Suit must succeed. à 








"i. 





Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed and that the two Decrees of 
Additional Subordinate Judge at Darbhanga dated goth June, LP 48 92 
1935, and the two Decrees of the High Court at Patna dated 
otH March, 1942, should be set aside and that the respondents 
should pay to the appellant his costs in those Courts. In place 
of these Decrees the Title Suit should be dismissed and the 
Partition Suit remitted to the Court of the Additional 
Subordinate-Judge at Darbhanga with instruction to proceed 
with the case in accordance with this judgment. Their Lord- 
ships will humly advise His Majesty accordingly. The 
respondents must pay the appellant’s costs of this appeal. 


Appeal arising out of Partition Suit allowed. 

Partion Suit remanded. 

Appeal arising out of Title Suit dismissed. 
S.C. i 
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ORIGINAL CIVIL. 
Before Mr. Justice P. B. Mulan 
SATI PRASANNA MUKHERJEE AND OTHERS. 
v. 


MD. FAZAL* | 


Possession, recovery of—West Bengal Premises Rent Control. (Temporary 
Provisions) Act 195o—Lease mainly for 'sesidential purpose of ihe 
defendant himself, for setting up a printing press and for ordinary 
business purposes, if for manufacturing] purposes—Nolice to quit, 
validity of—Transfer of Property Act (IV of 1882) section 106, 
107—Printing simplicior, if manufacture—Lease “ deemed ” to be from 

* year to year, if must -be registered —Section 107— Manufacture "', 
connotation of. i : 

. x i . N 
, Where in a suit for recovery of possession of premises on the ground 

‘of plainnff's bonafide requirement the defendant denied the bonafide re- 

quirement of thé plaintif’and also set up a defence that the lease was for 

manufacturing purposes and the notice to quit was bad: 
ao! ys 

. 'AHeld that if the lease is for mixed and multiple purposes like dwelling 

o: ordinary business purpóses as well as setting up printing press, it is not 

a lepse for, manufacturing purposes within the [meaning of Section 106 of the 

Transfer of Property Act but comes within the meaning of the words * any 

other purposes, used in the Section. " 


The word '' manufacture " etymologically means anything that is pro- 
duced by hand. But the word “ manufacture ” bas acquired much larger 
meaning and connotation that its etymological origin implies; it means the 
production of à new or.a different article or the piocess must be such as 
converts one kind of article into another kind. 





Ralston v: Smith (1), approved. i 

‘ é l 
- Printing simpliciter is not always manufacture. Jayanti Hosiery Mills 
v. Upendra Chandra Das (s) explained. 


D 


A lease which under the law is “ deemed ” to be a lease from year to 
yea. is nonetheless a lease from year to yar” under Section' 107 of the 
Transfer of Property Act and must therefore, satisfy the statutory require- 


* Original Civil Suit No. 143% of 1948. : 


G) (1865) 11 H.L CG. 233. l 
(2) A.LR. [1946] Calc. $17. 
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ment of registration subject, of course to the provisions of section 53(a) of 
the Act. 


A lease for manufacturing purpose must be a lease which at its inception 
was for that purpose. 


Suit for recovery of possession. 

The material facts will appear from the judgment. 

Mr. S. K. Basu for Plaintiffs. 

"Mr. E. R. Meyer with Mr. S. N. Modak for the Defendant. 


The following judgment was delivered: — 


ig 


P. B. Mukharji, J.:—Tbis is a suit for the recovery of January, 4 


premises No. 47A, Ripon Street, Calcutta, on the ground that 
the plaintiffs bonafide require the said premises for their own 
use and occupation and for the purpose of building and re- 
buiding. 


The defence taken in the written statement is two-fold: 
one is that the lease was for manufacturing purposes, and the 
other is a denial of the bonafide requirement of rhe plaintiffs 
upon the grounds mentioned in the plaint. 


Mr. Modak, learned junior of Mr. Meyer, raised two issues 
J y 
as follows: — 
(1) Was the lease for manufacturing purposes? 
(3) Do the plaintiffs require the premises bonafide 
(a) for their own use and occupation; 
(b) for building and re-building? 


These issues have been accepted by Mr. S. K. Basu appear- 
, ing for the plaintiffs. i z 


Evidence bas been adduced on behalf of the plaintiffs. The 
first witness was Uma Prasanna Mukherji, the son of the first 
plaintiff Sasi Prasanna Mukherji; and the next witness was the 
plaintif Debi Prasanna Mukherji, and the third witness was 
Sachin Bhattacharya, an employee of the plaintiffs. 


I will take issue No. first for consideration because I con- 
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sider the evidence is all one way under this issue, and that is in 
favour of the plaintiffs. 


Originally premises No. 47, Ripon Street was one entire 
property, which has now been subdivided into two portions 
marked 47A and 47B. There was a partition proceeding between 
the plaintifs and No. 47B Ripon Street has been allotted to the 
plaintiff Durga Prasanna. 47A Ripon Street has been allotted 
to the plaintiffs Nos. 1, 3, 4 and 5. Plaintiffs 1, s, 4 and 5 have 
no house to live in Calcutta, and I am satisfied on the evidence 
that they bonafide require the said premises for their own use 
and occupation and for the purpose of building and re- 
building. The evidence has been given by both Uma Prasanna 
and Debi Prasanna about the number of members in their 
family, about the requirement of a house in Calcutta for the 
education of their children, and I am satisfied that such evidence 
should be accepted. In fact the plaintiff Debi Prasanna says 
that be himself was a tenant in 221-C, Rash Behari Avenue, 
from where he has been ejected, and the ejectment decree has 
been exhibited in this suit marked Ex. F. He had to shift to a 
flat in Hindusthan Road, where he is residing at the present 
moment. ‘There is also the evidence that the Corporation has 
sanctioned the building plan, and I am satisfied that the plain- 
tiffs have the means to build and re-build according to that plea. 
In crossexamination Mr. Meyer tried to suggest that no permit 
had been obtained for cement and nothing else had been done 
so far as materials for the proposed building were concerned. 
In anrwer to that the evidence is that foreign cement is available 
in the market and that does not require a permit. It has been 
further explained by the witness that other building materials 
are also available in the market and that it is not possible to 
keep the materials ready in hand before actual possession is 
obtained by the plaintiffs. I am satisfied on the evidence given 
on behalf of the plaintiffs that there is bonafide requirement on 
their part both for their own óccupation as well as for the 
purpose of building and re-building. 


I, therefore, hold that the plaintiffs bonafide require the 
said premises for their own occupation and for building and ré- 
building and I answer issue No. 2 in the affirmative. 


Mr. Meyer has mainly defended the suit on issue No. 1. 
His submission is that the notice in this case is bad and insuff- 
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cient on the ground that the lease was for manufacturing Cm, 


purposes. . a 
1950. ~ 


The facts of the case may be briefly stated. There was a sati PME 
lease dated April 18, 1939, in favour of the defendant for twenty Musee 
years, which expired on April 30, 1946. The lease is an exhibit 
and appears in the agreed brief of documents, which has been Må- "rat. 
marked by consent as Ex. A. On the expiry of the lease it is Mukharji, J 
the plaintiffs’ case that the defendant was allowed to remain as n 
a tenant on a monthly rent of Rs. 175/- according to the English 
calendar month until the notice dated March 8, 1948, which is 
also to be found in the brief of documents. The notice to quit 
asked the defendant to vacate on the expiry of the month of 
March 1948. 


The evidence on the point so far as is material has been 
on the following lines. The lease was taken by the defendant for 
various purposes, mainly for residential purpose of the defendant 
himself and for the purpose of setting up a printing press and 
for ordinary business purposes. It is denied on behalf of the 
plaintiffs that the lease was for manufacturing purpose. In cross- 
examination of the defendant learned counsel Mr. S. K. Basu for 
the plaintiff made the point that.in the correspondence there 
was no suggestion at any stage either before the Controller or in 
answer to the notice to quit that the defendant was holding over 
as a tenant for manufacturing purpose. On the other hand, on 
behalf of the defendant he himself has been the only witness. 
According to him, the defendant is a printer and a publisher: 
Certain books have been produced, which are marked as Ex. 5. 
In support of the fact that he is a printer and publisher, he has 
also produced the electric bills showing consumption for electric 
motors, which are marked as Ex. s, certain Government orders 
which are marked as Ex. 3, certain telephone bills whicH are 
made out in the name of Muslim Printing which are marked as 
Ex. 4, and Corporation licences which are marked as Ex. 1. 
According to the defendant's own evidence he used to reside 
there and that was the purpose for which he took the lease. He 
also houses a library on the said-premises. He also sublet a large 
portien of the said premises. In fact his evidence is that out 
of ten rooms and two godowns seven rooms and one godown 
have been let out to his tenants. He himself used to reside there. 
He left the said premises 3 or 4 years ago, and he is now a 
tenant at 32, Doctor Suresh Sircar Road, where he is paying a 
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rent of Rs. 31 per month. It is in evidence that the defendant 
is making a much larger income by sub-letting the premises in 
suit He has said that he has six tenants, two or three of whom 
actually own presses. One is called Milan Press and the other 
Jahannara Press. At the same time no books of account have 
been produced by the defendant; no jób book to show either 
what kind of press it is that he actually runs and whether he 
alone runs it or it is an entirely different company or a different 
firm where he may have a share. It is difficult to know the nature 
of the work either. 'The book which has been produced is called 
“ Bengali Translation of the Koran Sharif”, and in the first page 
of it appears in translation “ Publishers Mohamed Fazel & Sons”, 
In the newspaper which is marked Ex. 12a there appears an 
advertisement where this publication of the Koran is advertised, 
and it said that it could be had from “Koran Publishing Com- 
pany at 47, Ripon Street." It appears then that different com- 
panies were at work at 47, Ripon Street. One is Mohamed Fazel 
& Sons, and the other is Koran Publishing Company. No 
attendance register has been disclosed by the defendant, and 
there is no document showing any printing work done in the 
year 1948. There is also no permit for papers and it seems to 
me if he was carrying on a printing press he could hardly do so 
without a permit. His evidence is that he never had a permit 
at all. The declaration that has to be made by a printer before 
the Magistrate or a copy thereof has not been produced which 
could have shown who actually was the printer. I am not satis- 
fied with the evidence that the defendant gave and the method 
and manner of his giving evidence, and the defendant's de- 
meanour has left this impression in my mind that the defence of 


'manufacturing lease was a last minute and inspired defence and 


was, not a genuine and bonafide defence. Mr. Meyer for the 
defendant realised this difficulty and confined himself mostly to a 
question of the construction of the lease and of s. 106 of the 
Transfer of Property Act. 


'The relevant clause in the lease is to be found in cl. s, the 
material portion of which runs as follows: “I shall pay the 
rent Rs. 175/- per month according to the English calendar 
month and I shall occupy the same for dwelling purpose, for 
setting up a press and for ordinary business purposes." On this 
Mr. Meyer has argued that the lease is for manufacturing pur- 
pose within the meaning of s. 106 of the Transfer of Property 
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Act He has relied on the decision in Jayanti Hosiery Mills v. 
Upendra Chandra Das (1). 7 


After giving the most careful consideration to Mr. Meyer's 
argument-] have come to the conclusion that such a lease as in 
the present case on a proper construction does not bear the mean- 
ing that Mr. Meyer wants to. give it. ‘In my opinion the 
language of s. 106 of the Transfer of Property Act is of great 
importance. The language so far as it concerns the present 
case is "a lease of immoveable property for manufacturing 
purposes". On a construction of those words it seems to me 


that the.very lease itself must be for manufacturing purpose and: 


the purpose of the lease must be for manufacture. In other 
words, if the Iease is for mixed or multiple purposes, like dwelling 
purpose, ordinary business purpose, as well as setting up a 
printing press, that is not a lease for manufacturing purpose 
within the meaning of s. 106 of the Transfer of Property Act, 
but in my opinion is within the meaning of the words “ any 
other purpose " used later in the section. 


. The etymological meaning of the word ‘manufacture’ is 
of little help in this connection. It comes from the Latin word 
‘manus’, the hand, and 'facére', to make or produce. The 
word ‘manufacture’ therefore etymologically means any thing 
that is made or produced by hand.. But the word manufacture 
has acquired a much larger meaning and connotation than what 
its etymological origin implies. eho, un 
f é ta T 

Mr. Meyer has ar@ued that printing ‘is manufacture. I am 
unable to accept such a broad proposition. Printing of books or 
printing of documents is in my opinion not necessarily manu- 
facture. Had it been so then when a typist in Counsel's 
Chambers types out manuscripts he can be said to be manufactur- 
ing. I do not think that is manufacture. In:so fat as ordinary 


printing is making a copy or an imitation I am not of the 
opinion that printing is necessarily manufacture. *Ih the de-^ 


cision of Jayanti Hosiery Mills v. Upendra Chandra- Das (1) 
B. K. Mukherjea, J made the observations in connection with a 
hosiery business, and points out that according to dictionary 
meaning mánufacture means "to work up materials into forms 


eno 


(1) AIR [1946] Calc 317; p CWN u 


+i 
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suitable for use" and that such materials may not only be the 
original raw material but may also be partly or wholly manu- 
factured articles which themselves may be,used for manufacturing 
some other article. 

The word ‘ manufacture ' must in this context in my opinion 
be construed in a popular sense. The popular concept is that 
there must be production of a new or a| different article or the 
process must be such as converts one kind of article into another 
kind. The observations of Lord Westbury, Lord Chancellor in 
Ralston v. Smith (1) at 246 are material on the point. ‘They 
are; — 


"Your Lordships are well aware that by the large 
interpretation given to the word ‘manufacture’ it not only 
comprehends productions, but it also comprehends the means 
of producing them. Therefore inj addition to the thing 
produced it will comprehend a new machine or a new com- 
bination of machinery: it will comprehend a new process or 
an improvement of an old process." : i 


I respectfully follow these observations as denoting what 
‘manufacture’ means. In my judgment the word ‘ manufactur- 
ing’ in s. 106 of the Transfer of Property Act should be given its 
commonly understood meaning, which isineither the etymological 
meaning nor the technical meaning as applied to mechanical 
industry or commerce. Applying these tests and giving the 
popular meaning to the word “ manufacture” I am unable to 
hold that printing simpliciter is always manufacture. This is so 
far as the construction of the words used|in s. 106 of the Transfer 
of Property Act is concerned. i 





On the construction of the words; in the particular lease 
Iam also of the view that these words dọ not mean that the lease 
in this case was for manufacturing purpose. The material words 
in the lease are “for setting up a pless". Those words by 
themselves in my opinion do not mean necessarily manufacture. 


Therefore, it cannot be said that this is 4 lease for manufacturing 
l 


purpose, 
Mr. Meyers argument that the lease in this case was for 
manufacturing purpose leads to a legal'dificulty. Under s. 106 





(Q) (1865) 11 H.L,C. 212$ 
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of the Transfer of Property Act if the lease is for manufacturing 
purpose it will be deemed to be a lease from year to year. A 
lease from year to year under s. 107 of the Transfer of Property 
Act can be made only by a registered instrument. In this case 
there is admittedly no registered instrument and it is a case of 
holding over under oral arrangement. Although section 106 of 
the Transfer of Property Act provides that a lease for manu- 
facturing purpose will be “ deemed” to be a lease from year to 
year that does not in my view exclude such lease from the 
operation and requirement of sectior$ 10$ of ‘the Transfer of 
Troperty Act. A lease which under the law is “deemed” to 
be a lease from year to year is in my view nonetheless “a lease 
from year to year" under section 107 oi'the Act and must 
therefore satisfy the statutory requirement of registration subject 
of course to the provision of section 53A of the Transfer of 
Property Act. No question of section 53A of the Act arises here 
nor has any issue.been raised on that point. 1 am tberefore 
unable to hold that there is a lease for manufacturing purpose 
in this case and answer Issue No. 1 in the negative. 


In this case what are the facts? The defendant houses a 
library there. The defendant himself resides there. ‘The 
defendant submits that the power of subletting is also given in 
the lease itself. Surely these are not manufacturing purposes. 
The other purpose is ordinary business purpose, which is also 
not necessarily manufacturing purpose. The setting up of the 
printing press again is not necessarily manufacturing purpose. 
In the written statement it is pleaded that there was manu- 
facture of rubber and other manufactures carried on in the 
premises. No evidence whatever Bas been given either of rubber 
manufacture or any other manufactures. It is also pleaded in 
the written statement that tbe plaintiff had full knowledge and 
notice that the defendant was using the said premises for manu- 
facturing purposes. On behalf of the plaintiffs knowledge or 
notice has been denied. I need only add that in my view a lease 
for manufacturing purpose must be a lease which at its inception 
is for that purpose. The lease at the time of the grant by the 
landlord must be impressed with the purpose of manufacture. 
'The fact that the premises after being taken is actually being 
used by the tenant for manufacture does not make the lease for 
manufacturing purpose within the meaning of section 106 of 
the Transfer of Property Act. It is necessary to emphasise that 








Mukhary, J. 


Mukhaif, J 
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a lease or a tenancy must be by agreement [between the landlord 
and the tenant and both the parties must know that the lease is 
for manufacturing purpose at the time of|the grant. If that'is 
not.so then the nature of subsequent user of the premises by 
the; tenant without agreement of the landlord will not convert 
such a lease into one for manufacturing Purpose 
"ut vo ‘ . 
In-those circumstances, there will be judgment for the plain- : 
tiffs in terms of prayer (a)'of the plaint witht mesne profits at 
the rate of rent from Aprit 1, 1948, until delivery of possession. 
The plaintifls are entitled to the cost of the suit. Certified for 
two counsel. The defendant will go on paying mesne profits 
and send them to the plaintiffs’ solicitor without prejudice to 
bis rights and contentions. The decree is not to be executed for: 
a fortnight after'it is drawn up. 


Messrs. O. C. Ganguly & Co.: Solicitor tor the Plaintiffs. - 
Mr. A. C. Bose: Solicitor for the Defendant. 
7 l 


S.K.R.C. 


Suit decreed. 
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APPELLATE CRIMINAL. - 


Before Mr. Justice G. N. Das and Mr. Justice K. C. Das Gupta. 
S. C. MITTER 
v. 


'The STATE* 


Evidence—Admuissibility—Indian Evidence Act (I of 1872) section 33— 
Prosecution witness examuned-in-chief—Charge framed—Indian Penal 
Code (Act XLV of 1860), sections 120B read with section 161—Witness 
ceased to be available after partial cross-examination—No eudence on 
record that witness seriously ill and not likely to recover soon—Evidence, 
as recorded, 1f admissible against accused —Admission by defence counsel 
in a criminal case, tf relieves the prosecution of proving its case—Right 
Of cross-examination by accused before and after framing of charges— 
Accused, if entitled to full and not partial, cross-examination of witness. 


- 


S, a government official, was charged of an offence under section 120B 
read with section 16: of the Indian Penal Code and for several offences 
under section 161 of the Code to have conspired with one Sripati for issue of 
contracts to him on accepting illegal gratification fom ‘him. Sripati was 
examined on 11th March 1948. Charges were framed against him on 26th 
May 1948., Sripati was further examined on gth July 1948 and his cros- 
examination commenced on that date but could not be concluded. There- 
aftcr he ceased to be available for cross-examination and there was no 
evidence on record to show that he was seriously ill and not likely to 
Tecover soon:  « - 


Held that as the prosecution failed to prove the elements necessary 
for the application of section gg of the Indian Evidence Act, the evidence 
already recorded could not be used as evidence in this case. 


The law makes no provision for an ‘admussion by defence counsel in a 
criminal cage. The admission by defence counsel cannot relieve the pro- 
sccution of satisfying the court. by proper evidence thar the witness was 
really seriously ill. - , : 


ve 


Ganeshdas Nimani (1) and The Attorney General of New South Wales 


v. Henry Louis Bertrand (3) followed. 
PSI] un . dd! : ] 
` *Ciminal Appeal No 2x6 of 1949 against the order of conviction and 
sentence passed by the First. Special Tribunal, Calcutta. 


Gj Decition dated gust March 1949 . in Criminal ,Appeal No. 7o 
“of 1948. i f 
(3) (1867) L.J.N.5. 36 P.C. gı. 
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Before charge was framed the accused had certainly the opportunity 
but no nghi to cross-examine the witness; but after the framing of the 
charge the accused had certainly the right to cross-examine the witness not 
partially bui fully ' 


The cvidence, therefore, as recorded, being inadmisible in evidence 
under section 33 of the Evidence Act must be excluded from the consideration 
and as on such exclusion the guilt of the accused;is not proved he should be 
acquitted of all the charges. 





Appeal by accused. | 


Accused charged with an offence urjder section 120B read 
with section 161 of the Penal Code and for several offences 
under section 161 of the Code. | 


The material facts will appear trom 'the judgment. 


Messrs. A. K. Basu, Bireswar Chatter i, B. K. Ghose, Dhiren 
Chakravartti and Gouri Prasad Mukherji for the Appellant. 


| 

Messrs. Walter Dutt and Abani Chatterji for the Respondent. 
l . 

The following judgments were delivered : 


l 
K. C. Das Gupta, J.:—The appell ht was convicted by the 
First Special Tribunal Calcutta, of an offence under section 130 
read with section 161 of the Indian Penal Code and for several 
offences under section 161 of the Code; He was sentenced to 
different periods of imprisonment for each of these offences and 
also to fines, in default of payment of which, he was directed to 

undergo further periods of imprisonment. 

| 
The prosecution case was.that appellant entered a conspiracy 
with one Sripati Mukherji to commit offences under section 161 
of the Indian Penal Code by accepting illegal gratification from 
Sripati as a motive of reward for issuing contracts in favour of 
the Dalia Tailoring Company of which Sripati Mukherji was 
a contractor, and that in pursuance of the same, different sums 
of the money as mentioned in the specific charges, were actually 
received by the appellant from Sripati Mukherji as illegal 
gratification. It is said that on paper, these payments were 
shown as having been, made to one R. K. Roy as commission 
on profits, though in reality, these payments were for the 

appellant and were received by him. | 
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'The defence was a denial of any agreement to receive illegal 
gratification and a denial that any such gratification was 
received. me 

The success of the prosecution depended entirely on proving 
that the payments which on paper were shown to have been 
made to R. K. Roy were really made to the appellant. The 
only evidence on record to prove this is the evidence of Sripati. 
It is contended on behalf of the appellant, however, that Sripati's 
evidence must be excluded from consideration as he did not get 
an opportunity of completing the cross examination of Sripati. 


It is necessary to decide first whether this contention should 
prevail. .Sripati’s examination-in-chief was concluded on the 
11th March 1948. There is a note on the record that on that 
date cross-examination was reserved. Charges were framed 
against him on the 36th May 1948. The witness was recalled, 
and further examined in chief on the gth July 1948. Thereafter 
his cross-examination commenced on the gth July, 1948 before 
the cross-examination could be concluded, Sripati ceased to be 
available for the cross-examination. 


The only way in which the evidence already recorded could 
be used as evidence in this case was by the application of the 
provisions of section 33 of the Indian Evidence Act. The first 
requirement for the application of those provisions is that the 
prosecution must prove that Sripati was dead, or could not be 
found, or is incapable of giving evidence, or is kept out of the 
way by the adverse party, or if his presence cannot be obtained 
without an amount of delay or expense which, under the cir- 
cumstances of the case, the court considers unreasonable. It is 
not the prosecution case that Suipati was dead. or that he could 
not be found, or he was kept away by the adverse party, or if his 
presence cannot be obtained without an amount of delay or 
expense which, under the circumstances of the case, the court 
considers unreasonable. It is not the prosecution case that 
Sripati was dead, or that he could not be found, or he was kept 
away by the accused. It is said, however, that Sripati was 
seriously ill and so incapable of giving evidence; that further 
he was not likely to recover soon, so that pieces could not be 
secured without undue delay. 


The strange thing, however, is that the prosecution did nol 
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make the slightest attempt to prove these allegations. Though 
the Tribunal asked two doctors to examine Sripati and a report 
was received from these doctors, neither of.the doctors gave 
evidence in the case. Two medical certificates from two other 
doctors were also put into court by| the Public Prosecutor. 
Neither of these doctors were however] examined. The Public 
Prosecutor from his position in the Bar made “statements that 
the witness was seriously ill and was not likely to recover soon. 
He was. however, also not examined] There is, in fact not 
one single line in evidence in support] of the story of Sripati's 
illness. f 


The Tribunal appears to have relied on the fact that the 
learned defence Counsel in the .Court below did not contest 
the story-of Sripati's illness. The law, however, makes no pro- 
vision for an admission. by Counsel in a criminal case. No 
admission by Counsel can relieve’ the prosecution of the duty 
of satisfying the Court by proper evidence- that Sripati was really 
seriously ill.. Vide the decisions in the dase of Ganeshdas Nimani 
(1) and in the case of The Attorney| General of New South 
Wales v. Henry Louis, Bertrand (3): i . 


I find that the prosecution has not proved that Sripati was 
ill, and that no case has been made out for the application of 
section 33 of the Indian Evidence Act.| 


I may also point out in this case [that the second require- 
ment of the proviso to the section which requires that an adverse 
party has had the right and opportunity to cross examine the 
witness has also not been fulfilled. 


After charge had been framed, the accused had certainly 
the right to cross-examine the witness. He had partial oppor- 


- tunity to exercise the right, but not|full opportunity as the 


witness ceased to be available before cross-examination could be 
concluded. 


In my opinion, what this proviso requires is that the accused | 
must have a full opportunity of cross examining the witness. 


(D Deciwon dated sist March 1949 in Criminal Appeal No. o 


of 1948 


aj (86) LJ N.S. 36 PC. 51 i 
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Before charge was framed, the accused had certainly the 
opportunity to cross examine the witness; but at that stage, he 
had no right to cross examine the witness. The reasons for 
the conclusion that the accused in a Warrant Case has no right 
to cross examine the witness before charge is framed within the 
meaning of section 38s of the Indian Evidence Act were fully 
discussed in Appeal No. 236 of 1949, and need not be repeated 
here. 


My conclusion, therefore, is that Sripati's evidence, as 
recorded, is not admissible under section 33 of the Indian 
Evidence Act, and must be excluded from consideration. On 


such exclusion, the position is that there is no evidence on the > 


record at all to show éitber that there was an agreement between 
the appellant and Sripati that the appellant would receive illegal 
gratifications, or that, in fact, any illegal gratification was ever 
received by the appellant. The prosecution has therefore, 
failed in my opinion to prove the guilt of the accused of any 
of the offences with which he was charged. 


I would, therefore, allow this appeal, set aside the order of 
conviction and sentence passed by the Tribunal, and order that 
the accused be acquitted of all the charges, and. discharged from 
his bail bond. - à 


Leave to appeal to the Supreme Court under Article 134(1) 
(c) of the Constitution is refused. 


C. N. Das, di agree. 
S.C. 


Appeal allowed. 
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CIVIL REVISION. 


Before Mr. Justice T. J. Y. Roxburgh. 


Nn 


SITANGSUJIBON MITRA, PLrADER COMMISSIONER. 


v. i 
| 
| 


DILIP KUMAR DUTTA GUPTA AND OTHERS* 


Superintendence—Constitution of Union of India, article 227—Government 
of India Act (as & 26 Geo. VI C. 42) section 224—Order of Munsiff 
cutting down a bill of pleader commussioner—Amount to be included in 
decree—The order, if a judgment or judicial order—Revision to High 
Court, if lies—Code of Civil Procedure (Act V of 1908), section rrs. 


Where the Munsif put off the consideration of the pleader com- 
missioner’s bill to several dates and made a deliberate misstatement that 
the pleader Commissioner was absent without notice and without allowing 
scrutiny by Sheristadar as required by the rules in Civil Rules and Circular 
Orders cut down the amount of the bill to be included in the decree to be 
paid by the parties: 

Held that revision of such order does not lie and High Court cannot 
interfere under section 115 of the Civil Procedure Code against such an order 
but can, under section 2234 of the Government of Indis Act 1935 and under 
article 237 of the Constitution, exercise its powers of superintendence and 
control over such orders passed by Courts. 


The fact that the amount of fees determined is incidentally to be 
included in the decree to be paid by the parties does not make it a judgment 
or a judicial order at all. ’ 


Pleader Commissioner is the Petitioner. 

Suit for declaration of title. 

The material facts will appear from the judgment. 
Mr. Shyama Charan Mitter for the Petitioner. 

Mr. Benode Behary Halder for the Opposite Party. 


The following judgment was delivered. 


Roxburgh, J.:—This is a Rule purporting to be issued 
under Section 115 of the Code of Civil Procedure against an 
order of a Munsiff cutting down a pleader Commissioner's bill 


* Civil (Revision) Rule No. 1891 of 1949 against the order of Munsiff, 
Second Court, Alipore in Title Sult No. 376 of 1945 dated igth June 1949 
and 6th August 1949. 
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from an amount of Rs. 300/- only on the ground that some 
unnecessary work was done by the pleader Commissioner. 


The order was first passed on the 15th of Tune, 1949, when 
it is stated that although the Commissioner had received notice 
(“vide Order No. 9s dated 304-49") he had not appeared. 
This seems to me on a perusal of the record to be, to put it 
mildly, a somewhat unfair statement. It appears to me that the 
matter of the bill was pending and on the soth of April, 1949 
an order was passed noting that the bill had not been disposed 
of and 5th May was fixed for hearing in the presence of the 
Commissioner. The Commissioner was duly informed of this. 
On the 5th May the order is “ Pleaders are not available. To 
the date fixed for hearing the above matter." Exactly what that 
means is obscure. Apparently, it must.be taken to mean that 
the question of the bill would be considered on the date fixed 
for peremptory hearing which’ was snd June, 1949. At any 
rate, 2nd June, 1949, was the only date fixed for any hearing in 
connection with the case. On that date the case was heard 
and also on subsequent days (at intervals). Finally, arguments 
were heard on the 15th of June and 22nd June was fixed for 
delivery of judgment Then appears in the handwriting 
apparently of the Munsif Order No. 101 dated 3nd June, 1949, 
overwritten 15th June, 1949. I have no hesitation in holding 
that the learned Munsif's statement that the Commissioner was 
absent without notice was a deliberate misstatement of fact and 
that in fact the order in question was really passed on the date 
fixed for judgment on the 22nd June. It was later appreciated 
that it was difficult to pin the Commissioner to that date (send 
June) and. the date was altered accordingly to 15th June. 
Incidentally, the whole attitude of the learned Munsif in this 
matter shows definite bias, in my opinion. 


However that may be, on the 14th July the Commissioner 
filed a petition asking that he might be heard in the matter and 
on the 6th of August the Munsif again rejected the application 
on further disingenuous reasons. First he sticks to his view that 
in any case the bill ought not to be passed as presented. 
Second, he thinks he is not in a position to reconsider the order 
as the decree had already been drawn up. 


As I have said, this is'an application under Section 115 of 
the Code of Civil Procedure and I must confess I find it difficult 


a7 
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to see what powers are conferred on me under that section to 
interfere with an order of that sort. The order is not really a 
judgment or a judicial order at all. in my opinion on the 
other hand, this would certainly seem to be a case which would 


“have been covered by our -powers of superintendence under 


section 224 of the Government of India Act, 1935, and similarly 
would also be covered by the power under Art. 227 of the 
Constitution, even if the view be taken that the power con- 
ferred under the latter is not wider than that conferred under the 
former. It is under these provisions indeed that the court has 
power to control orders to be passed in respect of such fees. The 
fact that the amount of fees determined is incidentally to be 
included in the decree to be paid by fuc parties does not make 
it a judicial order. 


l 

I understand that the Munsif’s decree in this suit is the 
subject matter of an appeal to the District Judge. Obviously, 
the judge hearing the appeal will be in the best position to con- 
sider and decide whether the bill of the pleader Commissioner 
should be passed as presented or any deduction should be made 
from it. I am informed further that in this case there was no 
scrutiny of the bill by the Sheristadar a required by the rules 
in the Civil Rules and Circular Ord If this has not been 
done this should first be done and then the matter can be dis- 
posed by the judge who would hear the appeal. Incidentally he 
will be in a position, if necessary, to amend the decree in so fax 
as it specifies the amount of the Commjssioner’s fees as part of 


the costs. 
| 


I therefore direct under the powers: conferred on me under 
Article 234 of Constitution that this matter be heard and dis- 
posed of by the Judge hearing the appeal against the original 


suit. I make no order as to costs in the present Rule. 
s.c. Rule disposed of under Article 227 of Constitution. 


[Editor's Note: It seems from his Lordship's judgment that 
a petition under section 115 of the Civil Procedure Code for 
revision can be treated as one under section 324 of the Govern- 
ment of India Act 1935 and under article 337 of the Constitution 
of Union of India to give relief to the parties in proper cases]. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Arthur Trevor Harries Kt., Chief Justice and 
Mr. Justice S. B. Sinha. 


RAM KUMAR AGARWALLA. 
" l 


P. C. ROY & CO. (INpi4) LTD.* 


Contract. —Breach of Contract —Damages—Conti act by a letters and a telegram 
for Sale of rice—Delivery at Forbesgunge—Scller expressly declined to 
take responsibility for arrangement of wagons or to furnish buyer with 
railway receipts—Buyer postponed taking delivery from time to time— 
Notice to buyer to take ‘delivery by certain date—On default, suit for 

. damages for breach of contract —4vailabiliy of transport, if basis of 
contract —Express tems of contract for buyer to take delivery at 
Forbesgunge—No necessity of implying a term to impose that obligation 
—Frustration—Connection with implication of term in a contract— 
Business efficacy—Equitable principles or reasonable construction, tf to 
-be applied to a contract—Happening of an intervening event—Its 
effect on frustration—Doctrine of frustration, when applicable—Common 
intention and common purpose frustrated by subsequent event— 
Requisition by Government of the article to be delwered, if amounts to 
frustration or to extension of time of taking delwery. 


H, predecessor of R, entered into a contract with P, a company, by 
2 letters and a telegram for sale of rice to P at a certain rate and to deliver 
the same at Forbesgunge and H expressly declined to take any responsibility 
for arrangement of wagons or to furnish buyer P with railway receipts. 
As P postponed taking delivery fiom time to time H called upon P on 
10-9-1943 to take delivery within 15 days. As delivery was not taken by P, 
H filed a suit claiming Rs. :33,500/- as damages for breach of contract on the 
basis of difference between the contract price and the market price ruling on 


510-1945. P’s defence inter alia was that the basis of the contract, to the , 


knowledge of H, was that rice would have to be despatched by rail from 
Purnea for export out of Bihar to Bengal, that delivery to be taken within 
a reasonable time, that it made diligent efforts but could not obtain wagons, 
that plaintiff falled to apply-for necessary permit for giving delivery, that it 
was prevented by Bihar Government Orders and Notifications from exporting 
out of Bihar, that the Contract became void and incapable of performance 
as this quantity of rice lying in the Mills was included in the 12,500 maunds 
ef mee requisitioned by the Bihar Government and as sale price fixed by the 


* Appeal from Original Decree No 125 of 1949 from a decision of 
N. C. Chatterjee, J. in Original Civil Suit No. 774 of 1944 dated oth May 
1949- cu 
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Bengal Government was at a rate lower than the contract rate. The suit was 
dismissed by N. C. Chatterjee, J, on May 9, 1949.! The plaintiff appealed. 


Held that the availability of transports was not the basis and foundation 
of the contract. 


Kunjilal v. Darga Prosad (1) and Anglo-Russan Merchant Traders v 
John Butt (x) distinguished. j 


Where the expressed terms of the contract impose an absolute obligation 


.on the buyers to take delivery at Forbesgunge it is not necessary to imply a 


term to impose that obligation. 


Samuel Fitze & Co v. Standard Cotton Co. ($) Kunjilal v. Durga Prosad 
(1) and Sannidhi Gundayya v. Illoo: Subbaya (4) distinguished, 


The question of frustration is intimately connected with the question 
whether the Court can imply a term into the contract to the effect that in 
the event of non-avallability of wagons the Contract could not performed. 


There may be cases where obviously some term must be implied if the 
intention of the parties is not to be defeated and to give the transaction 
such business efficacy as the parues must have intended. But this does not 
mean that the Court can reconstrue the agreement on equitable principles 
or on a view of what the parties reasonably contemplated. 


Comptoir Commercial Anveisois v. Power: Son & Co. (s), Scoitih 
Navigation Co. v. Soutter € Co. (6), and Bank Line v. cii & Co. (7) and - 
Lukor v. Cooper (8) Pragdes v. Jeewanlal (9) followed. 


If no term can be implied there can be no frustration of the contract as 
the event which occurred was not inconsistent with the futher piosccution 
of the adventure. 


Blackburn Bobbin & Co. Lid. v. T. W.| Allen & Sons Lid. (10) 
approved. 


In re Constantine (11), Denny, Mott & Dickson Lid. v James B. Frascr 
& Co. Ltd. (12) referred to. 





Frusnation cannot depend on the unguided' and uncontrolled sense ol 


justice of the Judge deciding the matter In order to hold that on account 


of the frustrating event the paities should be facused from further per- 
formance, the Court must find that there was a common intention and a 
common purpose for entering into the contract and that purpose and 
intention have been frustrated by the occurrence of the subsequent event, 


G) (1919) 24 C.W.N. zog. > (p [1919] A-C. 435- 


(2) [1917] 2 K.B. 679.. (8) [1941] A.C 187. 

(3) ALR. [1945] Mad. 291. (9) (1948) 53 C W.N. 236. 
(4) (1936) 51 M L.J. 66g, (o) [1918] 2 K B. 4677 
C9 [1920] 1 K.B. 868. (11) [1942] A.C. 154. 


© [1917] 1 K.B. 233, (12) [1944] A.C. 263. 
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The Court cannot reform a contract on equitable principies and cannot 
hold that a contract is frustrated simply because if the parties acted as 
reasonable men they should have provided for a particular event. 


The requisition by government did not make the performance of the 
contract impossible and did not affect the rights of the paities nor can it be 
found that the time for performance had been extended. 


The judgment of Mr. Justice N. C. Chatterjee reversed. 


The Plaintiff is the Appellant. 
Suit for damages for breach of contract. 
'The material facts will appear from the judgment. 


Messrs. H. N. Sanyal, A. C. Mitra and P. K. Paul for the 
Appellant. 

Messrs. Sankar Banerjee and S. C. Talukdar for the 
Respondents. 


The following judgments were delivered : — 


8. B. Sinha, J.:—This is an appeal from a judgment and 
decree of Chatterjee, J,” whereby he dismissed the plaintiff's suit 
for damages for breach of a contract. 


One Hazarimull Agarwalla, as Karta of a joint Hindu 
family, carried on a business under the name and style of Shri 
Jagdish Rice and Oil Mills, at Eorbesgunge in Purneah, Bihar. 
He died during the pendency of the suit and is now represented 
bv his son, Ramkumar Agarwalla. The defendant is a limited 
company having its registered office in Calcutta. 


The plaint alleged that there was a contract between the 
plaintiff and the defendant company for sale of rice. The 
contract was entered into between the plaintiff and the company 
by 3 letters and a telegram dated respectively July 12, July 15, 
and July 17, 1948. The terms of the contract were that the 
company would pay Rs. 28/- per maund of rice, delivery Ex-Mill 
and would also pay Rs. 62/- for 100 new Gunny Bags and annas 
two per maund for cartage and loading. It was further alleged 
that the defendant postponed taking delivery from time to time 
and that on September 20, 1943, the plaintiff called upon the 
company to take delivery within 15 days. No delivery was taken. 
The plaintiff claimed Rs. $2,500/- as damages for breach of 


contract on the basis of difference between the contract price and - 


the market price ruling on October’s, 1943. 
* Reported in 83 C.L.] 357 (Original Civil Suit No. 777 of 1944). 
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The written statement admitted the contract and craved 
leave to refer to the correspondence and the telegram for ascer- 
tainment of the terms thereof. It was alleged that it had been 
expressly agreed, or it was to be implied from the nature of 
the agreement, that the rice would have to be despatched by 
rail from Purneah for export out of the province of Behar to 
` Bengal; and this was the basis of the contract. Delivery was to 
be given within a reasonable time. Receipt of the letter dated 
September 30, 1943 was denied. It was further alleged that the 
Company made diligent efforts to obtain wagons, but they were 
not available and that the plaintiff failed to apply for the 
necessary permit to enable him to give delivery. It was also 
alleged that the company was prevented from obtaining delivery 
of the goods for exporting them from Behar by reason of Govern- 
ment orders and notifications issued under- the Defence of India 
rules and other provisions of law. It was also alleged that the 
contract became void and impossible of performance by reason 
of the Government of Bengal fixing a ceiling price for sale or 
purchase of rice at a rate lower than the contract rate. It was 
further alleged that the contract became incapable of performance 
and void by reason of the fact that the.Government of Bihar 
requisitioned 12,500 maunds of rice lying with the Mills which 
included the rice which was the subject matter of the contract in 
this suit, and alternatively, that the time for performance or 
delivery was reasonably extended. The company denied liability 
and challenged the basis of calculation of damages. 


The following issues were framed : —' 


1. What were the terms of the contract between the 
parties? E - 


2. Was the plaintiff under any obligation to arrange for 
wagons or permits? 


8. Was the defendant company bound to make diligent 
efforts to secure wagons? If so, did it do so? 


4. Was it intended by the parties that the goods would 
have to be despatched by rail for export from Purnea 
to Bengal? Was that the basis of the contract? 


5. Is the defendant company excused from the performance 
of the contract or was the contract rendered void or 


Vou. 86] - HIGH COURT. ; $3 


ilegal or did it become impossible of performance = Civ. 





owing to: ? VERA 
1950. 
—— 
(a) Notification issued under the D. I. Rules. Ram, Kumar 
(b) Orders of Government or District Magistrate, Agarwalla 
Für. P. C. Roy & Co 
(c) Fixation of Ceiling price. E: ` 
(d) Requisition of the stock of the rice. Sinha, J. 
(e) Non-availability of wagons. — 


6. What sum, if any, is due to the plaintiff? 


The learned Judge held that: 


(a) There was a contract to sell rice on the terms men- 
tioned in the letter of July, 15, 1943. 

(b) The plaintiff was under no duty to arrange for wagons 
which it was the duty of the defendant to secure. 

(c) Parties knew that the rice was being purchased for 
supply to Railways in Bengal and the foundation of 
the transaction was the availability of transports. It 
was not a contract for sale of ready goods at the Mills 
at Forbesgunge. 

(d) The plaintiff had the duty to apply for permit for 
exporting the goods out of Behar and they did not 
do so. 

\ (e) The Company made diligent efforts to secure wagons 
and also applied for permit but failed to secure the 
same. 

(f) Having regard to the nature of the transaction and 
the surrounding circumstances and the commercial or 
practical purpose of the contract and the subsequent 
requisition in November 1943, the contract was 
frustrated and made impossible of performance. 


The letter dated July 15, 1943 which, on the finding of the 
learned Judge, contains the terms of the contract is jn these 
terms : — 


“We are just in receipt of your letter of the 12th 
instant. In accordance to that, we beg to-inform you that 
we can supply you with quality No. 1 at the rate of Rs. 28 /- 
per maund mill delivery. We will no doubt charge annas 


Civir. 
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two per maund as loading and cartage, etc. But for the 
wagons, you have to arrange for yourselves. As there is 
a great paucity of empties here, we do not undertake to 
furnish you with R's. which please note and oblige. 


As regards the bags, we agree with you. We have no 
stock of the second quality. Waiting for your esteemed 


» 


orders ”. 


It will be observed that the plaintiff expressly declined by 
this letter to accept any responsibility for supply of wagons and 
to undertake responsibility to furnish the company with railway 
receipts. It was also expressly provided that the delivery was 
to be given at the Mills. The provision for a charge of -/2/- 
anpas for cartage and loading did not override the express term 
in the contract that delivery was to be given at the Mills. But 
assuming that it did, delivery was to be made by loading into 
wagons at Forbesgunge to be provided by the company. The 
place of delivery was in any event Forbesgunge, and it is im- 
possible to deduce from the letter any intention on the part of 
the plaintiff to effect delivery at Calcutta or in any place in 
Bengal, as contended for by learned. counsel for the respondent. 


The learned Judge has held, as I have already stated, that 
the terms of the contract were contained in the letter of July 15, 
1943 and-that the plaintiff was not responsible for arranging for 
the wagons. He however accepted the argument of learned 
counsel for the defendant that it was the duty of the plaintiff to 
apply for permit. I do not see any justification for this view. 
The learned Judge apparently accepted the evidence of Roy 
that the plaintiff was to apply for permit. There is no mention 
of permit in the letter of the 15th July 1943. Nor did Bose 
say anything about permit. Roy saw Hazarimull after the con- 
tract had been concluded. There is no plea in the written 
-statement that the contract was varied after it had been con- 
cluded.| The relevant order and the Press note which came into 
existence after the contract had been concluded, could not add 
to or alter the terms of the contract. The contract was to be 
performed at Forbesgunge and the plaintiff never accepted or 
assumed any obligation to apply for permit to export rice to 
Behar. If permit became necessary, it was defendant's duty to 
apply for it. f 
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, I will now consider the finding of the learned. Judge that 
the foundation of the transaction was the availability of trans- 
ports. ‘The terms of the contract are in writing which show that 


the place of delivery was Forbesgunge and that the seller expressly. 


declined to take any responsibility for arrangement of wagons or 
to furnish the defendant with railway .receipts.: Is there any 
reason for implying a term that the. parties contracted on the 


footing that if the defendant could not obtain. a supply of: 


wagons, the transaction would be off? The only.oral evidence 


relevant on the point is that of Sudhendu Bose. He said that. 


he told Hazarimull that the goods were required in Calcutta for 
supply to the railways and that Hazarimull agreed to receive 
payment through the Imperial Bank of India against Railway 


Receipts and Hazarimull said that he was known to the railway 


people and they would arrange for wagons. This was denied 
by Ramkumari who said th{f&Bose had a talk with him and not 
with Hazarimull who was at the time away in Kikanir. . Ram- 
kumar also said that he had no talk with Bose-as -to why ‘he 
was taking rice or to whom he would.supply the rice or where 
he was taking rice. (Q. 16) , But he guessed that the goods 
would be taken over to Calcutta as Bose represented a Calcutta 
Party. The evidence of P. C. Roy is not material, because «he 
had no talk either with Hazarimull or Ramkumar before the 
conclusion of the contract. : 


The letter dated July 15, 1943, makes it clear that the Plain- 
tiff stipulated for delivery at the mills and expressly declined to 
take the responsibility of arranging for wagons and to furnish the 
Company with Railway receipts. Assuming however that 
the Plaintiff knew that the goods were being purchased’ by the 
Company for Supply to the Railways in Bengal, that by itself 
would not make the availability of transports the foundation of 
the transaction. It appears, however that the Contracts’ with 
the Railways were not entered into till July 21, ‘1948. It is 
difficult to believe that Bose told Hazarimull in the begining of 
July that Rice was being purchased for supply to Railways under 
contracts, which were not then in existence. But even if he 
did, that would not have the effect of introducing a.term into the 
contract by implication. The contingency of wagons not being 
available was present to the minds of the parties and .the 
Plaintiff provided against it by an express term in the letter of 
July 15, 1943. He stipulated for delivery at the Mills and 
declined to have any thing to do with arranging for wagons, 
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-The place of performance of the contract as I have said, 
was Forbesgunge, whether delivery was to be made at the Mills 
ae or into wagons to be provided by the defendant. The availabi- 

Ram Kumar lity of transports had no relation at all to the performances of 

Agarwalla the contract. It is difficult to imagine how an event which had 

2.6 RO zs nothing to do with the performance of the rights and obligations 
DN ' of parties under the contract could be the basis of the contract. 

May, aa. But even if it could be, there is no evidence at all on which it is 
possible to say that parties contracted on the footing of the 
continued availability of wagons in order that the defendant 
might after performance of the contract at Forbesgunge transport 
the goods to Calcutta. It is also to be observed that one of the 
contracts with the Railways namely, the contract with the 
B. A. Railway, provided for delivery to the Railway at Forbes- 
gunge. It was, therefore, not impossible for the defendant to 
take delivery from the Plaintiff in Forbesgunge à supply of rice to 
the Railways at the price. I, therefore, am unable to agree 
with the finding of the learned Judge that the basis and the 
foundation of this transaction was the availability of transports. 


1950 








The learned Judge referred to the cases of Kunjilal v. 
Dihga Prasad (1) and Anglo-Russian Merchant Traders v. John 
Butt (3). But in both those cases, availability of wagons was 
necessary in order to perform the obligations of the parties 
under the contract and the Court held that it was necessary to 
imply a term in order to give such business efficacy to the con- 
tract as both parties must have intended. 


The learned Judge has observed: — 


“I do not agree that in order to give the contract its 
business efficacy it is a necessary implication that the buyers 
undertook an absolute obligation to pay for and take 
delivery of the goods whether permits or Railway facilities 
were or were not obtained." f 


But the expressed terms of the contract impose an absolute 
obligation on the buyers to take delivery and it is not necessary 
to implv a term to impose that obligation, The term has to be 


(1) figig) 24 C.W.N 703, 
(2) [1917] 2 K B. 679, 
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implied, if at all, in order to give relief to the buyer against the 
terms of an absolute contract if circumstances are such as to 
justify the implication of such a term. 


In this connection Mr. Sanyal referred to the case of Samuel 
Fitze & Co. v. Standard Cotton Co. (1). In that case, a contract 
was entered into between a seller and a buyer for supply of 
tapestries made according to certain specifications. The buyer 
informed the seller that he intended to sell the tapestries in 
Australia. The Australian Government, however, prohibited the 
import of these goods except under certain conditions, resulting 
in the loss of the market to the buyer. At the request of the 
buyer, the contract was cancelled but the seller claimed damages 
for loss of profit. It was contended on behalf of the buyer that 
the foundation of the contract was that the goods should be 
resold in Australia. The cases reported in 51 Madras Law 
Journal 663 and 24 C.W.N. 703 were cited. The contention 
was negatived and the learned Judges observed as follows. 


“ Those cases have no application at all to the case now 
under consideration, because the contracts were there 
impossible of performance and section 56 of Contract Act, 
would therefore directly apply. If the contract, as we are 
satisfied it was, was merely to send goods to Madras, then 
that contract could be fulfilled, and the plaintiffs were at all 
times ready and willing and able to send the goods there." 


The next question is whether the contract has been 
frustrated. The question of frustration is intimately bound up 
with the question whether tbe Court can imply a term into the 
contract to, the effect that in the event of non-availability of 
wagons, the transaction would be off between parties and the 
defendant would be excused from taking delivery. The impli- 
cation of such a term would, in my opinion, run counter to the 
express terms of the contract. As was observed by Bailbache, J. 
in Comptoir Commercial Anversois v. Power, Son & Co. (2). 


The limitation on the right of the Court to imply a term 
in a contract cannot, I think, be better expressed than in the 
language of A. T. Lawrence, J in Scottish Navigation Go. v. 


(1) A.LR. [1945] Mad. 291. 
(3) [i910] 1 K.B. 868. 
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Souter & Co. (1) approved by Lord Sumner in Bank Line v. 
Capel & Co. (3). A. T. Lawrence J. puts it thus: 


"No such condition should be implied when it. is 
possible to hold that reasonable men could have contem- 
plated the circumstances as they exist and yet have entered 
into the bargain expressed in the document." s 


It is also true that the term to be implied must not be 
in conflict with any express term in the contract; although 
it may, and indeed mus irat it is to be of i any die. add: to "i 
vary 'it. : l 
A term can be implied in a contract only where it is possible 
to say from the nature of contract and ‘the surrounding cir- 
cumstances that both the parties inust have contracted on a 
particular basis and that it was necessary to imply a term in 
order to give such business efficacy to the transaction as both the 
parties must have intended. The Court ,must be able to predi- 
cate of the parties a common intention and a common purpose. 


As Lord Wright beva in Luxor (East Course) Ltd. v. 
Cooper (3): “There have been several general statements by 
high authorities on the power of thé Court to imply particular 
terms in contracts. ‘It is agreed on all sides that the presumption 
is against the adding to contracts of terms which the parties have 
not expressed. The general presupmtion is that the parties have 
expressed every material term which they intended should govern 
their agreement, whether oral or’ in writing. But it is well 
recognised that there may be cases wliete obviously some term 
must be implied if the intention of the parties is not to be 
defeated, some terms of which it can be predicated that it goes 
without saying some term not expressed. necessary to givé tà the 
transaction such business efficacy as the parties must fiave 
intended. This does not mean that the Court cari embark on a 
reconstruction of the agreement oh equitable principles or on a 
view of what the parties should in the opinion of the Court, 
reasonably have contemplated. The implication must arise 
inevitably to give effect to the intention of the’ parties." 


Lord Justice Scrutton said in Comptoir Commercial 
Anversots v., Power, Son & Co. (4):—, 


(1) [1917] 1 K.B. 222. i aucun 


(3 [1919] A.C. 435. 
(3) [1941] A.C. 137. 
(4) [1920] 1 K.B. 868. 
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“The Court........... ought not to: imply a term merely 

„because it would.be a reasonable term.to include if the parties 

had thought.about the matter or because one party if he had 

' (thought about the matter, would not haye.made the contract 

unless the term was included; it must be such a necessary 

.» term that both parties must have intended that it should be 

-', a-term-of the contzactiand have only not expressed it because 
its necessity was so obvious that it was taken for granted.” 


tri att 1 ve * vd | pnr , 
This observation has been quoted with approval by the 
Privy Council.in Pragdas v. Jeewanlal (1). 


t ‘On the ‘fact of this case, it irimpossible'to say that it was the 
common intention of the parties that the transaction'would be 
off, if the, defendant did not.succeed.in securing wagons. As I 
haye already said, to imply such a term would be to go against 
the express terms of the contract. It is not permissible to. imply 
a term which. is not consistent with.the.express terms of the 
contract... Even if.such a term could be implied, it must at least 
be proved that the common intentioniof both the parties was that 
in the event of non-availability of: wagons,. the defendant 
would be excused: from performance of his obligations under 
the contract.: On the evidence it is impossible to hold that such 
a common intention.existed. The object and the purpose of the 
contract, so.far as the plaintiff was:concerned, was the delivery of 
the goods and receiving the: price. theréof at Forbesgunge. The 
object of the defendant might have.been the transport of goods 
from Bihar. to Bengal by Railway. But unless it is possible to say 
that that-also was the object of the plaintif in entering into the 
contract, the basis or the commercial or the practical. purpose of 
the contract could..not have been joverthrown .by the non- 
availability of wagons or by refusal.on the part of the govern- 
ment to grant to the defendant permit for export. , The evidence 
does not, establish that, so far as the, plaintiff was concerned, the 
-object of the contract was Lo export goods out of Bihar into 
Bengal, by wagons. Is as, therefore impossible on the facts of this 
«ase to imply any, teyp into the contract such as has been sought 
to be done on behalf of the defendants. ; 


"In-Blaékbürn Bobbin ‘& Co. Ltd. v: T. 'W. Allen € Sons Lid. 
“a the defendants who’were' "Timbet merchants in Hull sold 


Q) (1948) 53 C.W.N. 226. 
(2) [1918] x K.B. 467. m 
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to the plaintiffs to standards of Finland Birch Timber to be 
delivered free on rail at Hull, deliveries to commence in June 
or July 1914 and to terminate in November, 1914. Before the 
outbreak of the War in August 1914, the practice was to: load 
Timber into vessels at Finnish Ports for direct sea carriage to 
England. But the practice was not known to the plaintiffs nor 
did they know that Timber merchants did not keep Finland 
Timber in stock. The defendants had not delivered any timber 
upto the outbreak of the War and then it became impossible 
to obtain any.Finland Timber for delivery to plaintiffs. 


It was contended that contract had been dissolved by the 
outbreak of war. The contention was overruled. Pickford L. J. 
observed as follows: — 


" I can see no reason for saying—and to free the defend- 
-ant from liability this would have to be said—that the 
continuance of the normal mode of.shipping the Timber 
from Finland was a matter which both parties contemplated 
as necessary for the fulfilment of the contract. To dissolve 
the contract the matter relied on must be something 
which both parties had in their minds when they entered 
into the contract, such for instance as the existence of the 
music-hall in Taylor v. Caldwell (1) or the continuance of 
the vessel in readiness to perform the contract, as in Jackson 
v. Union Marine Insurance Co. (2). Here there is nothing 
to show that the plaintiffs contemplated and there is no 
reason why they should be deemed to have contemplated 
that the sellers should continue to have the ordinary 
facilities for despatching the Timber from Finland. As b 
have said, that was a matter which to the plaintiffs war 
wholly immaterial. It was not a matter forming the basi- 
of the contract they entered into." 


If no term can be implied there can be no frustration of the 
contract. The event which occurred was not inconsistent wit 
the further prosecution of the adventure. In fact, it had nothing 
to do with it. The adventure was to be closed with deliver 
at the mills and if wagons were provided by the defendant witm 
the loading into the wagons. The plaintiff was not concerne 
witb anything else and in order to protect himself expressly mad 
appropriate stipulations in the contract. 


Q) (1865) 3 B. & S. 826. : 
(2) (1873) L.R. 8 CP x92 


Vot. 86.] HIGH COURT. 


The learned Judge has elaborately dealt with the authorities 
bearing on the question of frustration of contracts. It is not 
necessary to discuss the. cases cited in the judgment because 
whichever. view taken about frustration is correct, the legal 
consequence is the same. 


In the Constantine Case (1) Viscount Simon observed that 
most satisfactory basis on which the doctrine of frustration can 
be put is that it depends on an implied term in the contract of 
the parties. It has the advantage of bringing out the distinction 
that there can be no discharge by supervening impossibility if 
the express terms of the contract bind the parties to performance 
notwithstanding the supervening event may occur. Discharge by 
supervening impossibility is not a common law rule of general 
application. Like discharge by supervening illegality, whether 
the contract is terminated or not depends on its terms and the 
surrounding circumstances in each case. -Every case in this 
branch of the law can be stated as turing on the question whether 
from the express terms of the particular contract, a further term 
should be, implied which when its conditions are fulfilled, puts 
an end to the contract. 


Lord Wright however observed, (P. 185). "In ascertaining 
the meaning of the contract and its application to the actual 
occurrences, the Court has to decide not what the parties actually 


intended, but what as reasonablemen they should have intended.. 


The Court personifies for this purpose 'the reasonable man.' 
The explanation which has been generally accepted in English 
Law is that impossibility or frustration depends on the Court 
implying a term or exception and treating that as part of the 
contract." | 


The essential feature of the rule is that the Court construes 
the contract having regard both to its language, its nature and 
the circumstances, as meaning that it depends for its operation 
on tbe existence or occurrence of a particular object or a state of 
the things as its basis or foundation. If that is gone the life of 
the. contract’ in law goes with it, at least as regards future 
performance. d oen 

In the Denny Mott Case (3) Lord Wright observed as 
follows: — 

E at 1 

Gy [942]/A.C. 154 (163) : 
(2) [1944] A.C.. 365.. 0 e E 
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Ds The dule thas sometimes cbeen«dekcribed as an 
. n exception to the generali principld: that parties must perform: 
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dd » their obligation or pay damages: iforibreach of contract. Ll: 

Ram Kumar) -. should prefer.to'describeit:as a^sübstantive and particular: 
Agarwalla rule which the common law has evolved: Where it-applies' 
ue um there is no breach of contract, what happens is that the 
Us Moye so" à f'contfáct/is Held: ‘orl tw true construttion nott) apply ‘at all 
Sinha, J. `” frori'the time whén ihe teüstrácitig cirtumsthrícex supervene:” 
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tlie tru theory ‘of frnstrition! "It His never been’ acted’ ón' by' the 
Court'hy aground of‘detisich Pur'is "ineely stdtkd ab a theoretical 
explánatióh: -I imbir admit‘ thatthe View T Have stated is some! 
what heretal, ' but" thè geridral! nature" bf “the! "octrilie^ bE 
frustration has given rise to many irrecontilàblé 'éxplandtibri^ 
The event is something w pich, hap in the world f fact and 
has tò'be hulda EBEN the Pd Tes eff i: o dec 
ed on the diediitg of the’ contract, w ich is itatter Of 
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E Ast have alteddy’s jdt! whether the dbettine is bised © did 
dGtrine 'of idiplied m or supervehihg impossibility or d 01g 
what is just and reasonable as between parties having regard to 
the:actual: occurences;;the: legal :consequence.iá .the»samet 1 The 
real questionsiiswhetheft the. evént which. hasioccurredi is such’ 
and: whether its rélatiom to the contract is such thab:a Judge 
considering: the:.contract and (the, surrounding «circumstances 
must hold that: it would’not:be:just.ahd: reasonable :to;hold the 
partes any.longer to the terms. of..the «contract: whether this is 
4 done by implying a term or by any other method does not veny 
i much, matter so farjas the xesult is concepned. nesl 5 de 
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The Court must be able to say that by reason “of 
occurrence of the frustrating event the parties should be dei 
from further performance. In order to do that the Court must 


Vor..86.] „iyen 71) HIGH COURT... na 


find.,that there was a corumpn intention and,a common, purpose 
;far,enteripg, into. be. contract and; that, purpose and iptention 
have sheen drustrated by; occurrence, 9f, a, subsequent event, the 


‘Court cannot peforma jgoptract, on, equitable. principles. Fhe . 


Gourt annot hold ,thatj2, contract. is, frustrated, simply. because 
if, the, partjes acted, as, reasonable; men, they should haye provided 
“for a, particular, event... As Serutton Ly: J. observed, ia 


(uon d DO. Aœ KA pne d ape enbhnsaint 


i , t8 pt nn 
(oes vn ihe Court;ought not to imply a term merely.because 
v. it, would. he.a, reasonable term, to, include if the parties had 
thought about the, matter, or. because, one, party if he, had 
thought ahout ithe jmatteg, would not haye made, the cop- 

'oC tract unless, tbe; term was included,” A tov ve ar ae yn) yid! 

or onera qa atibypaga y ora oap oe) jn bnt. dd Lepua h 
. »Prustration, ja my opinion; cannot depend on the unguided 
and ,uncpntro[led , sense. of, justice. pf the Judge, deciding the 
‘matter, off is,impopsible on the facts of this case, to, imply a term 
on the basis of common intention of the parties, pr, to hold that 
justice of the case: demands that the defendant should be 
- excused from further. performances, as it could. not secure wagons 
for transport, of the goods out of Behar, | It would in my opinion 
not be jyst, and; reasonable, to introduce into the contract, a, term 
Which, is, not. otherwise supported, by, the evjdence, adduced, | pr 
»to hold that the pon-ayailability.of wagpns made the performance 
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the goods in the open market, if this was not done. Prior to 
that the defendant had written on' September 6, 1943, that till 
he obtained permit for export of rice from Bihar to Bengal, for 
which he had applied, nothing could be done regarding the 
taking of delivery. Having regard to the facts and circumstances 
15 days was a reasonable time to fix within which the defendant 
was to take delivery. The letter of September 20, 1943 was not 
replied to. Fifteen days expired on October 5, 1943. The breach 
was then complete on the part of the defendant. In the plaint, 
damages were claimed on the basis of difference between the 
contract rate and the rate prevailing on October 5, 1943. The 
defendant denied receipt of the letter dated September 20, 1943. 
The letter was sent by registered post and its receipt is not now 
disputed. The rights of the parties therefore crystallised on 
October 5, 1943 and those rights could be only varied by 
another agreement. No issue was raised that the time for per- 
formance was extended after October 5, 1943 and no evidence 
was adduced on the point. 


The only question which was raised was whether the 
defendant was excused from performance or whether the contract 
became impossible of performance owing to the requisition of 
the stock of rice. The requisition was made sometime in 
November, 1943, after ‘the contract had been broken and the 
rights of the parties had crystallised. That requisition did not 
happen during the time of performance and had no effect on the 
rights of the parties. It is true that by the letter of February 16, 
1944, the plaintiff called upon the defendant to take delivery 
of the rice within a fornight. That letter was not replied to. The 
defendant did not agree to take delivery within a fortnight 
That letter merely contained an offer which was not accepted. 
It had not the effect of reviving the contract which had already 
been broken and the rights under which had already accrued. 
That letter had not the effect of extending the time for perfor- 
mance unless the offer contained in that letter was accepted by 
the defendant. The result was that the rights which had 
accrued on October 5, 1948 were not affected cither by the 
requisition or by the letter of February 16, 1944. The trial 
proceeded on the footing that the breach occurred on October 5, 
In those circumstances, it was not open to the learned Judge to 
hold that the time for performance had been extended. The 
requisition did not therefore make the performance of the 
contract impossible and did not affect the rights of the parties. 


P4 


Y 
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Assuming that non-availability of wagons was the basis of CIVI: 
the contract, the defendant had to satisfy the Court that it made 
diligent efforts to secure wagons. Self-induced frustration does ah 
not excuse performance. The learned Judge..has found -that Ram Kumar 
the defendant did its best to secure wagons. The evidence on Agarwalla . 
this point was given by Sudhendu Bose and P. C. Roy. Bose pu Roe m 
says that he wemt to Katihar and saw the District Traffic a T 
Superintendent 3 or 4 times in August 1943. He tried to get Sinha, J. 
wagons but did not succeed. (@. 84—91) The defendant = 
company applied for wagons in writing and he had copies of 
such applications (Q. 187—140) No copy was produced. 

P. C. Roy said that it was not his responsibility to get wagons 
and he never agreed to supply wagons (Q. 38, 74) He however 
tried to secure the wagons and saw one Mr. Basu and one 
Mr. Asrani (Q. 82, 86). He told them that he wanted wagons 
but no wagons could be supplied (Q. g1—3). He did not apply 
to the Regional Controller of Wagons, who, was responsible for 
the allotment (Q. 146-7). He applied to the Chief Commercial 
Manager of Transpertation (Q. 150) and submitted to him forms- 
after signing them. No attempt was made to produce those 
applications. But a letter dated July 21, 1945, written by the 
Divisional Superintendent, Lalmonirhat, to the defendant was 
produced purporting to be a reply to a letter of the defendant. 
It is impossible to connect this letter with any application by 
the defendants for wagons. $ - l 
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In my opinion, the evidence adduced is absolutely insuffi- 
cient to prove that the defendant made any serious endeavour 
for getting wagons. No copy of application made for securing 
wagons was produced. It is common knowledge that for secur- 
ing wagons written applications have to be made. Bose admitted 
that written applications had been made. Roy also said that 
Written applications were made. No copy was produced: No 
attempt was madt for production of the original application by 
the Railways. I am of opinion that defendant ‘has failed to 
prove that it made diligent attempts to secure wagons. 


In my opinion, the view of the learned Judge ‘that: the 
contract was frustrated cannot be sustained. In any event, on 
the evidence adduced, it ought to, be held that the defendant 
did not make any, diligent efforts to secure wagons, . The, 
frustration if any is therefore self-induced. : : 
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The result is that the appeal should succeed and a decree 


should be'made for Rs. 32,500/-. Learned counsel for the res- 
pondent did not dispute the rates prevailing on October 5, 1943. 


Ram Kumar The appellant should get the costs sot the Suit and of this appeal. 
- Agarwalla 


v. 


P. C. Roy & Co. 


Sinha, J. 


June, 30 


Gertified for two Counsel. 

Harries, 0. J.: agree. 

Mr. B. M. Bagaria : Solicitor for the Appellant. 

Messrs. Orr Dignam & Co.:Solicitors for the Respondents. 
so ~ Appeal allowed. 


SPECIAL BENCH. 


Before Sir Arthur 'Trevor Harries, Kt., Chief Justice dud 
Mr. Justice S. N. Banerjee. 


S. B. TRADING CO, LTD. 
v. 


SATYENDRA CHANDRA SEN AND ANOTHER" 


Ejectrment—The West Bengal Premises Rent Control (Temporary Provisions) 


Act (XXXVIII B.C. of 1948), subsection (3), section ra—Tenancy 
determined ipso facto—Such a person if a tenant and entitled to claim 
protection against eviction—The West Bengal Premises Rent Control 
(Temporary Provisions), Act 195o, (XVII B.C. of 1950) subsection 5 of 
section 18—MRclief against ejectment—section 12(3) if applicable to 
statutory tenants—Statutory tenancy and contractual tenancy, distinction 
—Failure to pay rent for 3 consecutrve months before the Act of 1950 
came into operation—The tendnt becomes tresspasser and ts not entitled 
to protection under Section 18(5) of Act of 195o—Retrospective effect, 
when given to a statute—Temporary statutes and repealed. statutes,’ 
distinction—Bengal General Clauses Act (I B.C. of 1899) section 8—Repeal 
of Act of 1948, if revtves the right of tenant that is dead or divests the 
right of lands already accrued. i 


In a suit for:ejectment on the ground of failure to pay rent for three 


consecutive months fled on June 23, 1949 an application was made by the 
defendants-on May ' 18, 1950 for relief under section 18(5) of the Rent Control 
Act of 1950 which came into force on March $1, 1950: 


* Original Civil Suit No. 2218 of -1949 with Application on reference 


oe ANE IDEE Rules by P. B. 
Mukharfi, J 


Vor. 86.] HIGH COURT. 


Held that by the operation of section i2(g) of the Rent Control Act of 
1948 the defendants’ interest in the premises in question has ceased and they 
Kame Taner, De gies to petegenis Vitis th een OC ee 


Section 12(3) of the Act of 1948 applies to the case of a statutory tenant 
just as it applies to the case of a contractual tenant. 


A statutory tenancy arises when a tenant under a lease or other con- 
tractual tenancy of premises within the Acts holds over, that is, remains in 
possession without the landlord's assent after the expiration of the con- 
tractual tenancy. The statutory tenant continues in possession not by 
virtue of any consent or of assent given by the landlord, but upon his right 


to retain poesesion given to him by the Act. Statutory tenancy begins 
after the termination of the contractual tenancy. 


On defendants’ failure to pay or deposit rent in terms of section 12(3) 
of the Act of 1948, their interest in the premises came to an end and their 
position was not that of tenants but of trespasseis and it remained as such 
at the date of the institution of the suit and at the date when the Act of 
1950 came into force and they cannot be regarded gs tenants against whom 
a suit for ejectment of the type referred toin section 18{5) was pending at 
the date when the Act of 1950 came into force. ‘ 


Sm. Nandarani Dasi v. Satya Narain Hant (1) followed. 


Where an existing right such as, a right to eject is likely to be taken 
away by operation of an Act, unless there is something which compels a court 
to give the Act a retrospective effect, it will not give the Act that effect. 


Ram Karan Singh and another v. Ramdas Singh and others (à) followed 
and the observations at pages 3*6, 350 and 331 in Craies" Statute Law (5rd 
Edn. by Pease and Gorman) approved. 


The difference between temporary statutes and repealed statutes is that 
the latter (except so far as they relate to transactions already completed under 
them) become as if they have never existed but with respect to the former, 
the extent of the restrictions imposed, and the duration of the provisions, 
are matters of construction. 


R. v. Wicks (3), Steavenson v. Oliver (4) and Spencer v. Hooton (5) 
followed. 

The repeal of the Act of 1948 brings into play the operation of section 8 
of the Bengal General Clauses Act 1899 and thus does not affect any right 
or liability which accrued under the repealed Act, that is to say, the land- 
.lord's right to eject tenants has not been taken away by the Act of 1950. 


` Henshell v Porter (6) and Lewis v Hughes (7) followed. 


Q3) (1950) 54 C.W.N. 785. (5) (1920) 4 Munitions App. 67. 
(3) A.LR. 1981 All 635. (6) [1925] 3 K.B. 19$. 
"(3 [1946] 2 All E.R. 519. (7) [1916] 1 K.B. 8g1.- 


(4) (1841) 8 M. & W. sg4. 
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of the tetant that is dead or divesting the Jandlord of any right that accrued 
to him under the repealed Act of 1948. , 


' Principle in Taylor v. Mayor, Aldermen and Burgesser of New Windsor 
(1) and Gwynne v. Drewitt (2) approved. 


, Reference under Chapter V Rules 2 and 3 of the Original 
Side Rules. made by P. B. Mukharji, J. 

` Suit for E árrears of rent, mesne profits and for 
other incidental reliefs. 


The suit came up for hearing before P. B. Mukharji, J. who 
délivered: the following judgment. 


"P. B. Mukhar]i, J.:—This is a suit for the recovery of 
possession of.room No. 147A on the ground floor of premises 
No. 57, Netaji Subhas Road, Calcutta,,and for arrears of rent, 
mesne profits and other incidental reliefs. The plaintiff's case is 
that by an Indenture of Lease dated the 14th March, 1938, made 
between the Maharaja of Burdwan and Dawdoyal Kothari 
premises No. 57, Clive Street now known as Netaji Subhas Road 
was leased out for.a period of 51 years. On the sgth August 
1945 the Lease was assigned by Kothari to the plaintiff. The 
‘defendants wete mionthly tenants under the plaintiff in respect of 
‘robni No. 147A on the ground floor of premises No. 57, Netaji 
Subhas Road at a rent of Rs. 75/- per-month and Rs. 5/- per 
month for electric charges. The tenancy was according to the 
Bengali-Galendar month. It is alleged in the plaint that the 
defendáfit:failed:to pay rent for three consecutive months in 
accordance with the provisions of the West Bengal Premises Rent 
Control Act 1948 with the result that the monthly tenancy was 
determined ipso facto under the Statute and the defendants 
were no NER to be deemed tenants in respect thereof. 


U 


. The written statement of the defendants denied the allega- 
tion of failüre- to pay rent for three consecutive months and 
took: the plea that the tenancy Had not been détermined „BY 
notice to quit. It'is unnecessary to go into the details of the 
written, statement as the defendants have given up the defence 
and now claim relief.only under Section 18(5) of the Rent 
Control Act, 1950... Tọ that purpose the defendants also filed 


(1) [1898] 1 Q.B. 186. (3) [1894] 2 Ch. 616. 


VoL. 86:] HIGH COURT. 


a formal petition before me claiming a relief under Sectiffn 18(5) 
of the present Statute. There are one other suit and one appli- 
cation appearing in the Fist to-day before me along with thís suit 
and counsel on either side of the parties in all these matters 
have agreed that the judgment and order in this suit will govern 
the decision in all the other matters. 


The defendants have taken up the definite position before 
me that if their contention under Section 18(5) of the Rent Act, 
1950, is not upheld then judgment should follow as a matter of 
course in favour of the plaintiff and they have raised no other 
issues. g qu 

The main point for consideration betore me is the importa 
question whether a tenant who incurred statutory forteiture 
under the Rent Act of 1948, by virtue of Section 12(3) thereof 
can claim relief: under Section 18(5) of the Act of 1950 on ‘the 
ground that the suit is pending before the Court. In other 
words the question is whether a person who forfeited his tenancy 
under Section 12(3) of the Rent Act of 1948 could be regarded 
as a tenant so as to be able to claim the benefit of Section 18(5) 
of the Act. The point is entirely one of construction of Statute 
and of flaw. There is no evidence in this case and no question 
of fact is now under dispute before me. 


The question is of considerable importance and‘ there has 
been a difference of view in this Court. There was a former 
decision of my own on the point in Manicklall Dutt v. S. 
Dabiruddin Ahmed (1) wherein I took the view that Section 
18(5) of the Rent Act of 1950 applies to a pending suit for 
ejectment against a person who was a tenant within the 
definition of Rent Act of 1948 including even a statutory 
tenant or a tenant who continued in possession even after the 
termination of the tenancy in his favour but not a person whom 
the Act of 1948 itself said was not to be regarded as a tenant. 
The result of that decision was that a person who incurred a 
statutory forfeiture under Section 1i2(s) of the Rent Act of 
1948 could not claim behefit under Section 18(5) of the Rent 
Act, 1950. That decision was in respect of Section 18(5) of the 
Rent Act of 1950. Bachawat J. in Sm. Nahdarani Dassi v. 
Satyanarayan Harit (2) bas taken a different view on the ques- 

o). (1950) 85 C.L.J 341; 54 C.W.N. 573. 

(2) (1950) 85 C L.J. 385; 54 C.W.N. 589 
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tion although the case that the Learned Judge was trying was 
one under Section 18(1) of the Rent Act of 1950. 


This is a question of such great practical importance that 
this Court at any rate should speak with one voice on the subject. 
This difference of views in this Court has made the position of 
the Subordinate Courts in the State difficult as they are not in a 
position to know which view to follow. 'The position should 
therefore be remedied as soon as possible. Although Bachawat J. 
did not refer it to any Special Bench I propose to do so as I 
consider that in the interest of the public and the litigants and 
in the interest of the administration of justice such a point should 
not be left at large in this manner but should be settled once 
for all. I propose therefore to report to the Learned Chief 
Justice this particular point so that it may be beard and deter- 
mined by a Bench of two or more Judges of this Court as the 
Learned Chief Justice might think fit under Chapter V Rule 2 of 
the Original Side Rules of this Court. 


I shall record my own reasons with this report because I 
maintain the view that I took in the former decision and have 
not been able to take the view that my learned brother Bachawat 
J. has taken. My reasons are set out hereunder. o 


(1)` Either under SubSection 1 or under Sub-Section 5 of 
Section 18 of the Rent Act of 1950 it is necessary in my view to 
look to the law as contained in Rent Control Act of 1948 in 
order to find out the meaning and scope of the word ‘tenant’. 
Both these Sub-sections refer expressly to the Rent Act of 1948. 


(3) Under the Rent Act of 1948 Section 12(3) made a 
special provision for a person who failed to pay or deposit for 
three consecutive months rent payable by him. Not only he has 
his tenancy determined ipso facto but the law goes on to provide 
also that “he shall no longer be deemed to be a tenant”. The 
expression “he shaH no longer be deemed to be a tenant” in 
my judgment means that he is not to be regarded as a tenant 
either under Common Law or even under the Rent Act of 
1948. The word “deemed ” in this context meang that such a 
person cannot even be regarded as a statutory tenant and is 
completely out of the pale of operation of the Rent Act of 1948 
and no benefit under any of the Sections of that Statute can be 
claimed by him. Lord Haldane in Commissioner of Income~ 


Vor. 86.] HIGH COURT. 


Tax, Bombay Piesidency v. Bombay Trust Corporation (1) at 
p. 55 says that when a person is deemed to be something the 
only meaning possible is that where he is not in reality that 
something the Act of Parliament requires him to be treated as if 
he were. 


(3) The point here to observe is this that quite apart from 
the definition of the tenant under the Rent Act of 1948 which 
included expressly a person who continued in possession after 
the termination of tenancy in his favour, can it be said that 


where the Statute in a particular Section like 12(3) expressly. 


makes him a " Non-tenant" could he be given benefit under 
such. a Statute by invoking the theory of ex-tenant. In my view 
the doctrine of ex-tenant as expounded by the Privy Council 
in Karnani Industrial Bank Ltd. v..Satya N. Shah (s) following 
the observation in Remon v. City of London Real Property Co. 
(3) has absolutely no application to a case such as this before 
me where the rent legislation or the Statute itself says by a parti- 


cular specific and express provision that the person in question: 


must not be regarded as a tenant under certain circumstances. 
When those circumstances are present then such a person cannot 
Be brought in as a tenant and given relief under the Statute by 
just saying that under the rent legislation a tenant is not 
necessarily a technical tenant but includes an ex-tenant which is 
true under the ordinary circumstances but not so when the 
rent legislation itself expressly provides that he is not to be 
regarded as a tenant. To apply in such a context where there 
is such an express provision the theory of ex-tenant and thereby 
include a person whom the Statute has expressly said not to be 
a tenant is in my view to defeat entirely the Statute. Neither 
the Privy Council nor the English decision which it followed 
had occasion to deal with such a provision in the Statute as we 
have under Section 12(3) of the Rent Act of 1948 “he shall not 
be deemed to be a tenant”. 


(4) The theory of ex-tenant that is usually applied in 
construing rent legislation is only another name for the doctrine 
of statutory tenant. For a tenant whose tenancy has neither 
been determined nor forfeited no question of taking benefit 
under the rent legislation can arise. It is only in the case of a 

(1) (1939) LR. 57 LA. 49. 

(12) (1928) LR. 55 IA 344; 34 C W.N. 1098, : 

(D [193] 1 K.B 4g. 
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tenant whose tenancy has been degermined or forteited that the 
question of taking benefit under the rent legislation arises and 
therefore it is said that a person whose tenancy has been deter- 
mined or forfeited but who nonetheless complies with the 
statutory requirements of the rent legislation will still be regarded 
as a temant and that is meant by saying that he is a statutory 
tenant although he is from the other point of view only an ex- 
tenant. Under Section 12(3) of the Rent Act of 1948 it is not a 
case of a statutory tenancy which includes an ex-tenant but it is a 
case which may be expressed as the case of a statutory non-tenant. 
In my judgment a statutory non-tenant expressly said so by the 
statute as under Section 12(3) of the Rent Act of 1948 cannot be 
introduced into the benefits of rent legislation through the back 
door by the application of the theory of ex-tenant. That was 
what also weighed with the Judicial Committee of the Privy 
Council in Karnani Industrial Bank v. Satya N. Shah (1) as will 
appear from the observations at p. 350 "in Section 11 which 
provides for what has come to be known as a statutory tenancy 
tenant must include a person whose term under the contract of 
tenancy has come to an end. ‘Fhis agrees with the decision of 
the English Court of-Appeal in Remon v. City of London Real 
Property Co. (3) where Scrutton L. J. says—' whom did they mean 
to include by the term tenant; if a tenant by agreement whose 
tenancy had expired was not within those terms, the whole pur- 
pose of the Act would have been defeated’. “If in fact the Act 
applies in appropriate cases to an ex-tenant it cannot make any 
difference whether the tenancy came to an end by effluxion of 
time, by act of landlord or by act of default of tenant”. Then 
observes Lord Atkin on the same page 350 “ for the reasons they 
have given, in the Act the word tenant must include in its 
proper context an ex-tenant”. In my view where Section 12(3) 
of the Rent Act of 1948 expressly says that a person who has 
failed to pay or deposit rent for three consecutive months his 
tenancy will not only stand ipso facto determined but “ he shall 
not be deemed to be a tenant ” does not provide the “ context” 
where such a person can be given the benefits of tenant by the 
doctrine of ex-tenant. In other words that expression in 
Section 12(3) of the Rent Act of 1948 provides a “context” 
which is directly contrary to that view. As the Judicial Com- 
mittee points out the context of a Statute is a very important 


Q) (1928) LR 55 LA 344; 34 C.W N 1093. 
(2 [1931] 1 K.B. 49. 
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consideration in determining whether in a particular case a 
tenant will include an ex-tenant. 


(5) The Privy Council was considering the Calcutta Rent 
Act of 1930 and there were other indications on the context of 
that Act which indicated to Their Lordships of tbe Judicial 
Committee that a tenant should include an ex-tenant. For 
instance at p. 348 of that Report the judgment emphasizes such 
expression in that Act "tenant by whom it was paid" and 
“landlord. who received the rent", to come to the conclusion 
under that Act that a tenant included ex-tenant under Section 
15(1) of the Calcutta Rent Act of. i920. Then again Their 
Lordships of the Privy Council in coming to that ‘conclusion 
which they did under the Calcutta Rent Act of 1920 were also 
impressed by the consideration that under Section 15(1) of that 
Act unless a tenant included an ex-tenant it was impossible to 
work out that Act or to give working effect to that Act. At 
P. 348 Their Lordships observe that." If it were otherwise then 
an exorbitant landlord who had succeeded in obtaining excessive 
rent could releive himself of his liability by determining the 
tenancy which in the'case of poor tenants holding on a month's 
tenancy could easily be done and thereby evade the Act". 
Neither impossibility of working out the Act nor the test of 
giving working effect to the Act in my judgment makes it 
imperative to so construe Section 12(3) of the Rent Act of 1948 as 
to include such a tenant who having failed to pay or deposit 
rent for three consecutive months was expressly regarded by the 
Statute itself not to be tenant. By excluding such a person from 
the benefit of rent lepislation’ I do not see how the working 


either of the Rent Act of 1950 or of the Rent Act of 1948. 


becomes impossible or how such construction can prevent giving 
working effect to the Statutes. d 


(6) It is in my judgment essential to remember that neither 
the Judicial Committee in Karnani Industrial Bank Ltd. v. 
Satya N. Shah (1) nor the English Court of Appeal in Remon v. 
City of London Real Property Co. Ltd. (2) was considering a 


pending action. The principles of construction relating to a’ 


pending action are well settled and have been laid down by our 
Court of Appeal presided over by Harries C. J. in Amulya Ratan 
v. Meghmala (3). I would therefore require muck clearer 


(1) (1938) LR. 55 I.A. 344; 34 C.W.N. 10983. - 


(2) *[1921] 1 K.B. 49. i 
(3) (1949) 53 C.W.N. 474. 
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expression than used in Section 18(1) or 18(5) of the Rent Act 
of 1950 to come to the conclusion that so long as the ground 
for ejectment is default in the payment of arrears of rent, no 
matter whether it is for one month, two months, three months or 
more they are all to be classed together, ignoring the fact that the 
Statute itself has placed the class of persons who have defaulted 
for three consecutive months on an entirely separate footing, 
providing for statutory forfeiture and expressly declaring that 
they are not to be regarded as tenants. 


(7) Bachawat J. relying on certain passages from Maxwell 
on Interpretation of Statutes has come to the conclusion that 
the alteration of language that is apparent from a comparison 
between the definitions of tenant contained in Rent Act of 1948 
and the Rent Act of 1950 is of little effect and that the words 
“a person continuing in possession after termination of tenancy 
in his favour” in the definition contained in Section 2(1 1) of the 
Rent Act of 1948 were superfluous. This question in my, 
opinion is not met by this line of reasoning because it is not 
merely a question depending on the definition and whether the 
particular expression in the definition was superfluous or not. 
The question is much more fundamental because of the 
expression in Section 12(3) of the Rent Act of 1948 “he shall 
not be deemed to be a tenant”. This expression in Section 
12(3) of the Rent Act of 1948 has not been considered at all 
by Bachawat J. 


But even on the question of language I have not been able 
to come to the same conclusion as the learned Judge has done in 
respect of the definition, and for these reasons. 


The expression “a person continuing in possession after the 
termination of tenancy in his favour" was not found in the 
Calcutta Rent Act of 19:0 which was the first legislation of its 
kind in Calcutta. The next stage was reached in the Calcutta 
House Rent Control Order of 1943 and the expression there 
appears under Section 2(5) It was also to be found in the 
Bengal House Rent Control Order of 1943. It was repeated in 
Section 2(8) of the Calcutta Rent Ordinance of 1946. The 
observation of Mitter and Akram JJ. in the case Keshab Mitter v. 
Mrs. P. Ghosh (1) was made in respect of this Calcutta Rent Ordi- 
nance of 1946. Their Lordships in that case did not say that this 


(1) (1945) 49 C.W N. 738. 
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expression was either superfluous or unnecessary. All that the Grvi.. 
learned Judges said there was that apart from the definition a 
person whose tenancy had expired by efflux of time or whose CAU 
tenancy had been determined by notice to quit or on forfeiture S B. Trading 
would still be regarded as a tenant within the meaning of that ©. Ltd 
Ordinance. But that observation was only intended to include z z . 
and indicate that statutory tenant would also be regarded as a Chandra Sen. 
tenant under the Ordinance, but does not give warrant to the Karen 
proposition that an expressly declared statutory non-tenant is  Mukharj, J 
also to be regarded as a tenant. If the Statute says that a parti- .  —— ^ 
cular type of person is not to be regarded as a tenant then it is 
not for this Court to say that he nonetheless should be regarded 
as a tenant and this Court in my opinion transgresses its 
judicial function and trespasses on the field of legislation, if it 
does say that. 
The history of rent legislation in Calcutta since 1930 as I 
have shown indicate that ever since the Bengal House Rent 
Contro] Ordér of 1943 or the Calcutta House Rent Control 
Order of 1943 this expression has been deliberately kept, main- 
tained and repeated by legislatures and/or legislative 
authorities. The passages quoted by Bachawat J. from Maxwell 
on Interpretation of Statutes are of very little help. The gth 
Edition of the learned author's book on Interpretation of 
Statutes at p. 337 gives three reasons none of which in my view 
applies to this case. According to the learned author variation 
in the language is sometimes accounted for by (1) mere desire to 
avoid the repeated use of the same words (3) by the circumstances 
that the Act has been compiled from different sources and (g) by 
the alterations and additions from various hands which Acts 
undergo in their progress through Parliament. Not one of these 
reasons in my view applies to this cáse so as to make me think 
that alteration in the language is not important in this 
particular context. Then at p. 339 Maxwell states a self-evident 
proposition that a change of language effected by the omission 
in a later Statute of words which occurred in an earlier one 
would make no difference in the sense when the omitted words 
of the earlier enactment were unnecessary. That is obvious but 
the whole question is were the words really unnecessary. 


It is unnecessary for me to enter into a long excursion into 


the different passages of Maxwell on Interpretation of Statutes 
torn from their context. I will content myself only by relying 
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on the observation of Lord Goddard C. J. in R. v. Wicks (1) 
at p. 533 which runs as follows: ; 


“It is a sound rule of construction that when there are 
different Statutes in pari materia, though made at different 
times or even expned and not referring to each other they 
shall be taken and construed together as one system and as 
explanatory of each other. Per Lord Mansfield C. J. in 
R. v. Loxdale ($) followed by the Court of Appeal in 
Goldsmiths Co. v. Wyatt (g)." f 


I am not prepared to say that the expression “a person 
continuing in possession even after the termination of tenancy 
in his favour" is such an expression which is altogether super- 
fluous or unnecessary. It may be unnecessary from the point of 
view of a statutory tenant for the very simple reason that a rent 
legislation is intended to benefit a person who so continues. But 
other considerations arise when in the entire context of the 
Statute under consideration it is expressly said that even such a 
person who continues in possession is not to be regarded as a 
tenant as in Section 12(8) of the Rent Act of 1948. That the 
legislature does not consider this expression to be altogether 
superfluous is clear even from the Rent Act of 1950 and it is 
not true to suggest that such an expression is altogether absent 
from the Rent Act of 1950. The very Section 13 of the Rent 
Act of 1950 which lays down provisions for the protection of a 
tenant against eviction expressly uses the words “ including a 
tenant whose lease has expired”. The legislature therefore 
would not consider that expression superfluous or unnecessary 
because it has used that expression in one of the most important 
Sections of this Statute and which Section is one of the corner- 
stones of the new legislation. 


So both from the expression used in the Rent Act of 1950 
itself as well as by the test of construction laid down by Lord 
Goddard C. J., I am of the view that variation in the language 
in a statute is a matter of very great importance in construction 
and due effect should be given to such variation. According 
to me it is not the rule of construction but an exception thereof 
to construe expressions used in a Statute either as tautological or 

() [1946] 2 AIL ER sg. : 

(3) (1758) 1 Bun. 445; 97 E.R. 394. 

(3 [1907] 1 K.B. 95 
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superfluous. Except in the extremest case no expression in a 
Statute should be regarded as superfluous or unnecessary. ‘To 
treat alteration in the language as of little weight is for this 


1950.. 
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Court to take the misleading course of legislation. See the s B. Trading 


observations of Lord Simon in the House of Lords in the case 
of HiH v. William Hill Ltd. (1) on the rule of presumption 
against tautology in a Statute. 


In my opinion to brush aside the importance of the 
language in a Statute by the general statement that rent legis- 
lations are notoriously ill-dratted is a dangerous doctrine for this 
Court to follow. If there are defects in drafting then the 
authority to ful up such defects is the legislature and not the 
Court. But to introduce words which are not in the Statute 
or to treat words in.the Statute as merely superfluous is as a 
general rule an usurption by the Court of the powers of legisla- 
tion. In Hailsham Fdition of Halsbury's Laws of England in 
Vol. 31 p. 501 to 502 and Article 643 the law on this point is 
stated thus: 


"It may be presumed— 


“(1) That words are not used in a Statute without a 
meaning and so effect must be given if possible to all 

' the words used for the legigature is deemed not to 
Waste its words or say anything in vain. Quebec v. 
Vandry (2) at p. 676. 


(3) "That words are not omitted when they have been 
used in a corresponding clause in an ezrlier Statute, 
without a reason—4. G. v. Sillém (3) at P. 515, Mullins 
v. Collins (4) and Union Bahk of London v. Ingram (5) 
at p. 465 (Court of Appeal)." 


(8 The next consideration is the expression “except on 
the ground of defaült in payment of arrears of rent under the 
provisions of West Bengal Premises Rent Control Act XXXVIII 
of 1948". What is the meaning of the words "default in. 
bayment of arrears of rent under the provisions o] the West 
Bengal Premises. Rent Conrrol Act of 1948”? There was no 


(1) [1949] 2 All. E.R. 452 (461). — (4) (1874) L.R. 9 Q.B. 302. 
(2) [1920] A.C. (P.C.) 662 (5) (1882) t0 Ch D. 468 
(3) (1863) 2 H. & C, 431. 
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provision in the Rent Control Act of 1948 for paying or deposit- 
ing “arrears” of rent under that Act for a person who forfeited 
his tenancy by reason of non-payment or non-deposit of rent for 
three consecutive months. The only provision for payment of 
“arrears of rent” under the Rent Act of 1948 is to be found in 
Section 13(1) (b), Section 13(1) (c) and in Section 12 Sub-Section 
(3) Even the provisions contained in Sub-Section (s) of 
Section 12 which uses the expression “pays through the Court 
all arrears of rent" is subject to the provisions of Sub-Section 3 
of Section 1$. These expressions and words are as clear an 
indication and as clear-a pronouncement as could be to indicate 
that the legislature was extremely careful to provide that in the 
case of non-payment or non-deposit for three consecutive 
months that is a default which will not be excused at all and will 
throw the person so defaulting completely outside the pale of the 
operation of the rent legislation. It is therefore in my view 
inappropriate to say that forfeiture under Section 12(g) is as 
much a default in payment as anv other default. It is not. 
The words used in the Statute are not default in payment of 
arrears of rent only but default in payment of arrears of rent 
“under the provisions of the West Bengal Premises Rent Control 
Act XXXVII of 1948". Is there any provision for payment of 
arrears of rent under the Rent Control Act of 1948 for a person 
who has failed to pay or deposit rent for three consecutive 
months? The answer is ‘no’. If there is no such provision 
then I fail to see how such a person who comes within Section 
12(3) of the Rent Act of 1948 can come within the language and 
meaning of Section 18(5) of the Rent Act of 1950. This in my 
judgment is an additional reason apart from (a) the definition of 
tenant and the meaning to be given to the word tenant (b) the 
expression “ he shall no longer be deemed to be a tenant” in 
Section 12(8) of the Act of 1948, because the Rent Act of 1948 
made no provision for payment of arrears of rent in the case of 
a person who had failed to pay or deposit rent for three conse- 
cutive months. 


(9) The argument. that three months’ default is like any 
other default and therefore should be classed together without 
any distinction cannot be sustained for yet another reason. If 
three months’ consecutive default were the same as any other 
kind of default then Section 12(3) of the Act of 1948 should 
have stopped after the words “ipso facto determined”. The 
Section need not have gone further and added the words “and 
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he shall not be deemed to be a tenant”. The construction which- 
found favour with Bachawat J. in my view renders these words 
completely superfluous and mere surplusage. Without those 
words the argument would have been equally valid that inspite 
of forfeiture by default in payment he could still be regarded as 
à statutory tenant or an ex-tenant. I am therefore unable to 
put such a construction which makes not merely part of the 
definition of tenant superfluous but also a part of Section 12(3) 
of the Act of 1948 meaningless. 


In the circumstances such as this I am unable to fill up the 
gaps and say by process of construction that even such a person 
can claim the benefit of Section 18(5) of the Rent Act of 1950. 
In my view Rent Acts should not be construed to interfere with 
leases and tenancy agreements more than it is necessary to carry 
out their purpose. They should be construed as Acts for the 
protection of tenants by all means but should not be construed. 

. to be Acts for penalising the landlords more than they need be. 
Looked at from the landlords’ point of view such Acts are 
restrictive and not enabling because apart from the ACts if a 
landlord is unable to evict his tenant the Acts do not permit 
him to do so. Ordinarily when the tenants hold under a con- 
tractual tenancy he has no need to call upon the Rent Act for his 
assistance and his contract is sufficient protection. But a statu- 
tory tenancy arises when a tenant under a contract within the 
Rent Acts holds over or remains in possession without the land- 
lord's assent after the expiration of his contractual tenancy. 
It is in that sense only that an ex-tenant is given the benefit. 
An ex-tenant gets the benefit of the Rent Act because he is 
regarded as a statutory tenant but not where he is expressly 
regarded by the Statute itself as the statutory non-tenant. 


For the reasons stated above I would have entered judgment 
for the plaintiff in this case. But I refrain from doing so out 
of great respect for my learned brother Bachawat J. who has- 
expressed a different view. I therefore with the reasons set 
out above report this matter to the learned Chief Justice so 
that it may be heaxd and determined by a Bench of two or more 
Judges of this Court as the learned Chief Justice might think 
fit under Chapter V Rule a of the Original Side Rules of this 
Court. E 


There is another point also placed before me in this case 
and that is even if the view is taken that Section 18(5) of the 
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Rent Act 1950 applies to a person who has forfeited his tenancy 
under Section 12(3) of the Rent Act of 1948 the defendants in 
this case can claim no benefit because: there has been default 


S. B. Tiading on three occasions within a period of 18 months as contemplated 
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in the proviso to Section 14(3) of the Rent Act of 1950. The 
facts of default are admitted. But the question that is argued 
on behalf of the defendants is that the defaults shown are defaults 
which occurred prior to the Act and not defaults subsequent to 
the Act of 1950. It is urged on behalf of the defendant before 
me that only subsequent defaults taking place after the Act of 
1950 Came into operation can alone be considered and not pre- 
Act defaults. Bose J. in the case of, Amar Nath Misra v. 
Sreenarayan Mansingka (1) came to the conclusion that. the 
proviso appearing immediately after Sub-Section 3 of Section 
14 includes pre-Act defaults also. ‘There is also a judgment of 
Roxburgh J. on this point not yet reported delivered on the 3rd 
May 1950 ir S. K. Choudhury v. Joy Kumar Sarkar (S. A. 453 
of 1948). Mr. Mullik has contended before me that the 
language of the proviso to Section 14 of the Act of 1950 e.g. 
“makes default" and reference to Section 12(i) mean that only 
post-Act defaults should be considered. The result of that 
argument is that the tenant gets another virtual moratorium for 
eighteen months from the passing of the Act of 1950 whatever 
his previous defaults may have been prior to the Act of 1950. 
1 

In these circumstances as it appears to me that this whole 
suit can be more advantageously heard by a Bench of two or 
more Judges; I report this to the learned Chief Justice for 
constitution of a Bench under Chapter V Rule a.of the Original 
Side Rules of this Court to hear and determine this suit and 
specially the two following points: — 

(1) Is a person, who forfeited his tenancy under 
Section*13(8) of the Rent Act of 1948 and not deemed to 
be a tenant under that Act, entitled to claim benefit of 
Section 18(5) of the Rent Act of 1950 in a pending suit? 


(2) Does the Proviso to Section 14 of the Rent Act of 
1950 include for consideration preAct defaults? 


On this report to the Hon'ble the Chief Justice under 
Chapter V. Rule 2 of the Original Side Rules, the matter came 
up before C.J. and Banerjee, J. for final hearing. 


Q) (1950) 54 G.W.N. 617. 


M 
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Messrs. A. K. Sen and S. Roy for the Plaintiffs. 
Messrs. P. C. Mullick and Ajit Dutt for the Defendants. 


The judgments of the Court were as follows: — 


8. N. Banerjoe, J.:—In this suit which is an ejectment suit 
and was filed on June 23, 1949, an application was made on 
May 18, 1950, by the defendants for relief under Section 18(5) of 
the West Bengal Premises Rent Control (Temporary Provisions) 
Act, 1950, (Act XVII of 1950), which came into force on March 
31, 1950, as appears from a notification ar in the Calcutta 
Gazette, ‘dated March 29, 1950. 





The West Bengal Premises Rent Control (Temporary Pro- 
visions) Act, 1948, was in force at all material dates and at the 
date of the ihstitution of the suit and was repealed | by the Act 
of 1950 when it came into force (see Section 45 of the Act of 
1950). 


The plaintiff i in the plaint alleges that the defendants failed 
to pay or deposit in accordance with the provisions of the Act of 
1948 rent payable by them in respect of the premises in question 
which had accrued due after the commencement of the Act of 
1948 and as such their interest in the premises ipso facto 
determined and they shall no longer be deemed to be tenants. 
According to the plaintiff the defendants: being no longer 
tenants are liab!^? to be ejected from the premises. 


The defendants’ filed their written statement denying any 
failure resulting in the determination of their interest in the 
premises. But ultimately they abandoned this defence and the 
only relief they claim is under Section 18(5) of the Act of 1950. 
The defendants have expressly agreed that if their claim under 
this section fails they have no other defence to the suit and the 
judgment must go against them as a matter of course. 


The suit came'up for hearing before P. B. Mukharji, J., who, f 


having regard to his views expressed òn Section 18(5) in another 
case, held that the defendants were not tenants within the mean- 
ing of ion 18(5) and as such were not entitled to any benefit 
under that section. Another learned Judge, however, of this 
Court in construing Section 18(1) of the Act of 1950 has taken 


a view which is in direct conflict with the view taken by P. B, 
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Mukharji, J. There being this conflict of opinion of this Court 
on a matter which is of great importance to the public, P. B. 
Mukharji, J. reported to that effect to the Chief Justice under 
Ch. 5, r. 3 of our Original Side Rules. 


The Chief Justice has accordingly oid this Bench to 
hear and dispose of the suit. A 

The only question that arises in the suit-is whether the 
defendants come within the meaning of " Tenant" in Section 
18(5) of the Act. That section provides:, . 


f LER | ‘ 

“Tf at the date when this Act comes into force, a suit 
for ejectment of a tenant is pending whether in trial Court 
or in Court of First or Second appeal in which no decree for 
ejectment would be passed except on the ground of default 
in payment of arrears of rent under the provisions of the 
West Bengal Premises Rent Control (Temporary Provisions) 
Act, 1948, the court shall exercise the powers of granting 
relief against ejectment given by section 14 of this Act 
following the provisions and procedure of that section, as 
„far as may be necessary, and for the said purpose shall make 
such order for amendment af pleadings, production of evi- 
dence, remand, payment of costs as, may be necessary or 
just.’ 


It is clear that the defendants in order to be entitled to the 


benefit of the section must be tenants against whom at the date 


when the Act of 1950 came into force, a suit for ejectment was 
pending in which no decree for ejectment would be passed except 
on the ground of default in payment of arrears of rent under the 
provisions of the Act of 1948. 


In this case it is not disputed that some time before the. 
institution of the suit failure as contemplated in Section 12(g) of 
the Act of 1948. occurred. Therefore there cannot be any doubt 
that by the operation of that section the defendants’ interest in 
the premises in question has ceased and they can no longer be 
deemed to be tenants within the meaning of the Act of 1948. 


There is no doubt in my mind that Section 12(3) of the Act 
of 1948 applies to the case of a statutory tenant just as it applies 
to the case of a contractua] tenant. 
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^ 


A statutory tenancy arises when a tenant under a lease or ` 


other contractual tenancy of premises within the Acts holds over, 
that is, rémains in possession without the landlord's assent after 


the expiration of the contractual tenancy. , The statutory tenant. 


continues in possession not by virtue of any consent of or assent 
given by the landlord, but upon his right to retain possession 
given to him by the Act. Statutory tenancy begins after the 
termination of the contractual tenancy. 


In this case on the defendants’ failure to pay or r deposit rent 
in termis of Section 12(3) of the Act of 1948, their interest in 
the premises came to an end and they are not to. be deemed as 
tenants; in other words their position is that of a trespasser,and it 
remained as such at the date of the institution of the suit and at 
the date when the Act of 1950 came into force; for nothing 
happened in the meantime, which made -them tenants. There- 
fore, the, defendants cannot possibly be regarded as tenants 
against whom a suit for.ejectment of the type referred. to in 
Section 18(5) was pending at the date when the ‘Act’ of 1950 
came into force. "The relevant words in Section 18(5) are identi- 
cally the same as in sub-section (1), They are these: “ on the 
ground of default in payment of arrears of rent." 


In a judgment delivered by my Lord, the Chief Justice, 
yesterday in Appeal No. 48 of 1950 (Sm. Nandaran: Dassi v. Satya 
Narain Harit) (1) these words have been fully explained, and it 
would profit nothing to attempt to add anything to the observa- 
tions made by my Lord. On the reasons given by my Lord in 
that appéal, I am bound tó hold that the defendants are not 
entitled to the benefit of the section. 


Counsel for the defendants said that though at the date 
when the Act came into force the defendants were trespassers, 
they became tenants as soon ab the Act of 1950 came info force 
and therefore they are entitled to the benefit of Section 18(5). 
I am unable to follow this argument. The interest of the de- 
fendants in the premises had ceased long before the Act of 1950 
came into force. I cannot see how they became tenants. It is 
quite true that the legislature -had power to give retrospective 
operation to the Act of 1950 and it was quite within its legisla- 
tive _ competence to frame the Act of 1950 in such a way that it 
' could revive a right that was lost under the Act pt 1948. But 
the question is has the legislature done it? 


Q) Single reported in (1950) 54 C.W.N. 785. 


x 








64 THE CALCUTTA LAW JOURNAL. [Vor. 86. 


Divin In a Full Bench case of the Allahabad High Court Ram 

ETE Karan Singh and another v. Ram Das Singh and others (1), this 

e. , , aspect of the matter has been considered. I quote here a portion 

S. B. Trading of the observations made by Mukherjee J., who was one of the 
Co. Lid. members of the Full Bench (p. 643): n 


v. 
Satyendia 





Chandra Sen " In Craies' Statute ‘Law (Edn.'$ by Pease and Gorman) t there 
; appears the following opinion at p. 326: 
Banerjee, J. - 





"If the enactment is expressed in language which is 
clearly capable of either interpretation, it ought to be 
SORA RUE as prospective only.' 


EU the book quotes Lord' O'Hagan as having pro- 
nounced the folowing: ac 


“ Unless there is some doin intention of the legis- ' 

: . lature. clear and unequivocal or unless there are some 

5 circumstances , rendering it inevitable that we should 

», take the other view, we are to presume that an Aet is 
ıı prospective and not IEG P 


At P- 330 appear the following alssrgihións: ó 


‘It is a well recognised rule that statutes should be 

interpreted, if possible, so as to respect vested rights.’ 

l Again: : 
“In the absence of anything. in an Act to show that it 
is to have a-retrospective effect, it cannot be so construed 


as to have the effect of altering the law applicable to a 
' claim in litigation at the time that Act is passed.' 


I may lay emphasis on the last quotation. Again at p. 331 
we have the following: j 


‘It seems a strong thing to hold that the legislature - 
+ could have meant that a party who, under a contract 
made prior to the Act, had as perfect a title to recover 
a sum of money as he had to any of his personal pro- 
perty, should be totally deprived of it without com- 
- pensation.’ 


Q) [1981] ALR. AlL 695. 


Vor. 86.] : HIGH COURT. 


“I have quoted enough from the book to show that 
where an existing right is likely to be taken away by opera- 
tion of an Act, unless there is something which compels a 
Court to give the Act a retrospective effect, it will not give 
the Act that effect." 


The landlord under the Act of 1948 got the legal right to 


eject the tenants. 


In this Act I do not find any express words which have taken 
away that right. Neither is there any word in the Act which by 
necessary implication takes-away the right. Counsel for the 
defendants relied on the definition of ‘ tenant’ in the Act of 1950 
and said that the intention of the Act of 1950 was to give that 
retrospective effect. The definition is as follows: 


tenant’ means any person by whom rent is, or but for a 
special contract would be, payable for any premises, and 
includes any person who is liable to be sued by the landlord 
for rent.” 


It is clear from this definition as to who are tenants under 
this Act. In this case the defendants are not persons by whom 
rent is due, or but for a special contract would-be, payable for 
the premises and it is clear also that they cannot be included in 
the category of persons who are liable to, be sued by the landlord 
for rent in the sense in which the. word 'rent' is ordinarily 
understood. Dut then Counsel contended that 'rent' here 
meant and included mesne profits, and therefore the defendants 
came within the definition of ‘tenant’. It is not necessary for 
us to decide in this case as to whether ‘rent ' has that meaning; 
but it is clear that the defendants are,not tenants of the type 
referred to in Section 18(5) of the Act, and for the reasons T refer 
to the decision in Nandarani Dassi’s (1) case: 


The next point argued by Counsel for the defendants was 
as to the effect of the Act of 1950 repealing the Act of 1948. 
This question recently came up for consideration before the 
Court of Appeal in England, R. v. Wicks, (3). In this case the 
effect of an expired Act was considered and the distinction 
between repeal and expired statutes pointed out. At page 531 
Lord Goddard, C.J. said: : 


(G) (1950) 54 C.W.N. 735 
(3) [1946] 1 All. E.R. ps9. 
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" Considering the pósition, first, at common law as to the 
expiration or repeal of a statute, in our opinion, the position 
may’ be taken as now settled. `, The leading authority is 


S. B. "Trading Steavenson v. Oliver (1). In that case; Parke, B., said (at p. 241): 


Co. Lid. 
v. 


Satyendra * 
Chandra Sen. 





Banerjee, 





J. 


‘There is a difference between temporary statutes and 
statutes which are repealed; the latter (except so far as they 
relate to transactions already completed under them) become 
as if they had never existed; but with respect to the former, 
the extent ot the restrictions imposed, and the duration of 


the provisions, are matters of construction.’ 


That passage was considered and vested by Roche, J., in 
Spencer v. Hooton (2) and in our opinjon, is a correct statement 
of the law. It is worth observing that in Sfeavenson v. Oliver (1) 
there are dicta both by the Chief Baron and by Alderson, B. 
which go, further, and appear to say that in any case where a 
man offends against a temporary statute he can be convicted and 
punished after its expiration, but, in our opinion, this is contrary 
to the older cases which were not cited, to the judges, in parti- 
cular, Miller's case (3) and R. v. McKenzie (4). At the present 
day it is most unlikely that any question of this nature will arise 
where an Act has been repealed because the position is sufficiently 
dealt with by the Interpretation Act, 1889, Section, 38(2) (c) and 
(d), which provides that the repeal of an Act-passed after the . 
commencement of that. Act shall not. unless the contrasy inten- 
tion appears, affect any liability incurred or affect any penalty 
or punishment incurred in respect of any offence committed 
against any enactment so repealed, and the section goes on to 
provide that any legal proceeding or remedy may be instituted, 
continued ot enforced, and any such penalty, forfeiture "or. 
punishment may be imposed, as if the.repealing Act had not been 


` passed. This section, however, has no application to statutes 


which have expired, and the question must, therefore, remain 
one of construction whether the provisions as to expiry are such 
as to make it impossible for a prosecution pf other proceeding 
to be either instituted or brought to conyiction, or whether, on a , 
true construction, of the Act, Parliament has provided that legal 


. proceedings, whether of a civil or criminal character, can. be - 


(1) (1841) 8 M. & W, 294. 7 ql LN 
(2) (1910) 4 Munitions App. er. M 

(3) 1 W. Bl. 451. . 

(4) Russ & R. 419. 


Vor. 86.] . HIGH, COURT. ' 
prosecuted in relation to matters connected with the Act after it 
has expired” — nono i, te 

The principle as enunciated by.the Lord Chief Justice of 


peo | 


Civ, 


1950. 


— 


England is well established. -On this principle it is clear that 5. B. Trading 


the repeal of the. Act.of 1948 brings into play-the operation of 
section 8 of our. Interpretation Act which is the Bengal ‘General 


Co. Ltd: 
v. 
dra 


Causes Act, 1899... Section 8 of this Act in so far as it is material Chandra Sen. 


is in these, words: a UE DOR 
“Where this ‘Act, or any Behgal Act riade after the com- 
mencement of this Act, repeals any enactment hitherto ‘made or 
hereafter to be made, then, unless a different intention appears, 
the repeal shall not—, . . E orden ` 
, ; sot OU SEV ed lo B, ud 
(a) : m i 


'()' affect any ‘right; privilege, obligation or liability 
©- acquired, accrued of incurred under any enactment so 
i i : repealed; or * ce. ae 

© dy DE 


(c) affect any investigation, legal proceeding or remedy, 
in respect of any such right, privilege, . obligation, 

, „liability, , penaltv, forfeiture or punishment as afore- 
, said; and any such investigation,. legal. proceedings or 
remedy may,be instituted, continued or enforced, and 
any such penalty, forfeiture or punishment may be 

. imposed, as if the repealing Act had not .been passed.” 


-- The: Bengal General Clauses Act as appears from section g 
applies to all. Acts made after the coinniencement óf the General 
-Clauses Act, unless there is anything repugnant in the subject or 
‘context: "The Acts of 1948-and 1950 are both Béngal Acts made 
after the commencement of that Act. 'Therefore, in my ‘view, 
the repeal of thé Act of 1948, does not affect ahy right or 
liability which accrued under the repealed Act. 


Under the Act of 1948 as soon as there was determination 
of the deféndanu' interest in’ the premises, a right accrued to the 
landlord to eject the tenants and that right has not been taken 
away by the Act of 1950. 


Y máy refer here to a judgment of McCardie J. in Henshall - 


v. Porter (1). By section 1 of the Gaming Act, 1923, no action 


() [1923] 2 K.B. 193. 


Banerjee, J. 


Baneijce, J. 
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under section 3 of the Gaming Act, 1885, to recover back money 
paid in respect of gaming debts "shall be entertained in any 
court" The plaintiff, after the Act of 1922 came into force, 
issued a writ in respect of causes of action which had arisen 
before that Act came into force. It was held in that case 
that the plaintiff's cause of action, vested in him before the Act 
of 1922 came into force, was not divested on the Act coming 
into force, and that he was entitled to recover. Of course, as I 
have said before, if a contrary intention clearly appears in the 
repealing Act the result would be diflerent. 


The judgment of McCardie J. isa very strong case on the 
point under consideration. There his Lordship held that if 
under the-repealed Act any cause of action had accrued before 
the repeal, the repeal would not prevent the bringing of an 
action on that cause of action. In the case before us the suit 
was instituted on a cause of action under the repealed Act before 
its repeal. Therefore, the observations of that learned Judge 
apply with greater force to the case under consideration. The 
case of Henshall v. Porter (1) has been referred to in the 
Allahabad case I have cited above and followed. 


Counsel for the defendants then referred to section 12(2) of 
the Act of 1950 saying that the contrary intention appears from 
that section. The section runs as follows: 


“Nothing in this section or in this Act shall be deemed to 
entitle the landlord to get a decree for the recoverv of 
possession of any premises against the tenant, where any 
contract or law debars such relief, or except in accordance 
with the provisions of law for getting such relief; and such ` 
contract shall not be deemed to be inoperative by reason 
of interference by this Act with other terms of the lease." 


We are unable to take the view that the words in this section 
or any other section in the Act of 1950 expressly or by necessary 
intendment take away the accrued right of the landlord. 
But then counsel for the defendants suggested that the words 
in section 8 of the General Clauses Act “as if the repealing Act 
had not been passed " make a difference. We do not think so. 


Q) [0933] 3 KB 199. 


Vor. 86.] ; HIGH COURT. 


In Lewis v. Hughes (1), it has been held that the expression that 
the repealed Act “ shall cease to have effect” does not show a 
contrary intention. 

Counsel for the defendants in the alternative said that the 
Act of 1948 was to expire on March 31, 1950 and as such should 
be decmed to have expired on that date by virtue of the words 
"as if the repealing Act had not been passed,” and this case 
should be decided on the basis of an expired statute. The 
answer to this argument is two-fold. First, the Act of 1950 
(section 45) expressly says that the Act of 1948 is repealed; and 
secondly, it is clear from the Act of 1948 that the intention of 
the legislature was not that it should expire. 


Section 1 sub-section (4) of the 1948 Act says: “It” 
(referring to the Act of 1948) “shall, in the first instance, remain 
in force up to the gist day of March, 1950, but if, and so often 
as, a resolution approving its continuance for any further period 
is passed by the Provincial Legislature, it shall continue in force 
for such further period, so that it shall not, in any case, 
continue in force after the 31st day of March 1953.” 


There is a decision of a Bench of this Court presided over 
by my Lord the Chief Justice, in which it has been held that an 
Act of this type cannot be extended by a resolution. Be it so. 
But there are legitimate ways of continuing an Act, if tbe 
legislature is minded to do so. Having regard to the present 
situation. in Bengal it is imposible for us to hold that the 
legislature would have allowed the Act of 1948 to expire. The 
Act of 1950 has been passed to confer larger rights on tenants. 
How could it possibly be then held that the Act of 1948 would 
have been allowed to expire? However, in fact it did not expire. 
It was repealed. Counsel's argument, therefore, on the footing 


that the law should be applied as if the Act of 1948 had expired | 


is without any substance. We are of the view that the repeal 
of the Act ot 1948 has not the effect of reviving any right of the 
tcnant that is dead or divesting the landlord of any right that 
accrued to him under the repealed Act of 1948. I would quote 
an observation of Collins L. J. from Taylor v: Mayoi, Aldermen 
and Burgesses of New Windsor (2), at p. 204-5. In that case one 
of the questions for the determination was whether an Act of 1734, 


(Q) [1916] 1 K.B 831 
(=) [1898] 1 Q.B. 186 


Civi. 


1950. 
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extinguishing a franchise then existing by prescription, was 
absolutely or only temporarily repealed by a temporary Act of 
1819, which after divers continuances, was allowed to expire in 
1867. Collins L. J. at pp. 204-5 said: 


“That an Act which, while substituting temporary pro- 
visions only, purports to repeal a prior permanent one will 
not be read as merely suspending its operation during the 
currency of the repealing statute unless the intention of the 
Legislature to that effect be expressed was decided by Lord 
Ellenborough in Warren v. Windle” (1). 


So far as the effect of repeal is concerned, there is no 
difference between a permanent and a temporary Act. The 
Bengal General Clauses Act certainly docs not make any 
difference. No authority has been cited to us to show that there 
is such difference. On the contrary it has been held in Gwynne 
v. Drewitt, (2) that the reverse js the case. In that case what 
happened is this. A turnpike Act, passed in 1819, and which 
was to continue in operation for twenty one years, recited that 
a public bridleway across a farm would, if not stopped up, be the 
means of enabling persons to evade the tolls granted by the 
Act, and enacted that the bridleway should be vested in the 
owner of the farm in exchange for land of his taken for the 
purposes of the Act, and that, after the turnpike road had been 
opened for traffic, the bridleway should be stopped up, and it 
should be unlawful for the public to use it. Subsequent 
statutes continued the operation of the Áct till 1856, when it was 
repealed. It was held that the repeal did not revive the public 
right to use the bridleway. Romer J. observed at page 620: 


" Now, when the Act of 1856 was passed, and the Act of 
1819 repealed, it was not, in my judgment, at all the inten- 
tion of the Legislature, or the effect of the Act of 1856, to 
undo that which had been already done during the con- 
tinuance of the prior Act, or to revive these ways, which 
had been once fo) all discontinued and put an end to, as 
public ways, by section 51." - 


It is unnecessary to state that a temporary Act may contain 
provisions creating temporary rights or permanent rights as will 
be seen from the words of Romer J., I have italicised. 


(1) (1803) 3 East sop. B 
(9 [r&e4l a Ch. 616, mE 


Vor. 86.] HIGH COURT. 


Other cases wefe'cited at the Bar before us but, T think, it is 
unnecessary to discuss them, having regard to the authorities I 
have cited. ` E i 


On these considerations I am of opinion that the defendants 
are not tenants within the meaning of section 18(5) and they 
are not entitled to the benefits of that section. The application 
under section 18(5) is dismissed with costs. 


There being no other defence, the suit must be decreed in 
favour of the plaintiff with costs including costs before P. B. 
Mukharji J. Certified for two counsel both here and before 
P. B. Mukharii, J. 


Harries, C.J.:—I agree. I have earlier today given my 
reasons in detail. 


Messrs. N. C. Boral and Pyne: ` Solicitors for the Plaintiff. 
Mr. B C. Chakravarty: Solicitor for the Defendants. 


S.C. l ' “Suit decreed with costs. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Arthur Trevor Harries, Kt., Chief Justice and 
^ Mi. Justice S. B. Sinha. 


NARENDRA KRISHNA BOSE 
v. 
GREAT EASTERN HOTEL LTD. AND ANOTHER.* 


Transfer of Property Act (IV of 1882), Section 50, scope of—Decree, if can 
be executed against one not a party to the decree—Cril Procedure Code 
(dct F of 1908), Order ar—Complete procedure for protection of a 
person not bound by the decree. 1 


Section 5o of the Transfer of Property Act contemplates payment of 
ient in good faith for the same tenancy to wrong persons. Therefore pay- 
ment ol rent of the sub-tenancy by the sub-tenant to his immediate landlord 
cannot be 1elied upon as payment of rent to the superior landlord under 
the statutory tenancy. : 


A decree made in a suit cannot be executed against one who is not a 
party to the suit, unless the latter 1s bound to obey the decree. If such 
execution is attempted, Order m of the Civil Procedure Code provides a 
complete procedure for protection of the person who is not bound by the 
decree. 


Where the Code provides a procedure for protection of certain rights 
it is not oidinanly right for the Court to exercise its inherent power and 
make an order restraming execution of the decree at the instance of one 
who was not a party to the suit in which the deciee was made. 


Appeal by the Subtenant, Narendra Krishna Bose. 


Application by the Sub-tenant for an injunction restraining 
Respondent No. 1 from executing a decree for possession 
obtained by him against Respondent No. 1. 


The material facts will appear appear from the judgment. 

Messrs. A. K. Sen and S. Roy for the Appellant. 

Messrs. E. R. Meyer and H. Rahman for the Respondents. 

* Appeal from Original Order No. #6 of. 1950 against an order of 
S Banerjee, J dated 14-2-50 dismissing the application of the sub-tenant for 


an injonction restraining the landlord from executing a decree for 
possession obtained by him against his tenant. 


Vor. 86.] f HIGH COURT. 


The judgments of the Court were as follows: — 


8. B, Sinha, J.:—This is an appeal from an order made by 
Banerjee, J, dated February 14, 1950, whereby he dismissed the 
application of the appellant for an injunction restraining the 
respondent No. 1 from executing a decree for possession obtained 
by him against respondent No 2. 


The respondent No. 2 (hereinafter referred to as the tenant) 
was a tenant under respondent No. 1 (hereinafter referred to as 
the landlord) in respect of room No. 12, in premises No. 29, 
Waterloo Street, at a monthly rent of Rs. 51/-. In August 1949, 
the tenant sub-let a portion of the said room to the appellant at 
a monthly rent of Rs. 70/-. The tenant did not pay any rent 
to the landlord for June, July and August, 1949. On September 
9, 1949. the landlord through his attorney wrote to the tenant to 
vacate the room within 3 days. The tenant not having vacated; 
on September 31, 1949, the landlord filed Suit No. 3938 of 1949 
against the tenant for recovery of possession and for arrears of 
rent. 


The appellant's case is that in January 1950 he came to 


know that the landlord had filed a suit for possession against the, 


tenant and was going to obtain a decree. The appellant there- 
upon offered to pay rent to the landlord which was refused. 
On January 10, 1950, the appellant wrote to the landlord 
through his attorney alleging that the interest of the tenant 
having been determined, the appellant should be deemed to be a 
tenant directly under the landlord. 


The landlord's suit against the tenant was decreed on 
January ,20, 1950. 


The appellant on the next day filed the suit out of which 
this appeal arises for a declaration that the said decree dated 
January 20, 1950, could not be executed against him, for a 
declaration that he was a tenant under the landlord direct and 
for an' injunction restraining the landlord from executing the 
decree against him. 


On February 1, 1950, notice of motion was taken out for 
an injunction restraining the landlord from proceeding with the 
execution of the decree dated the goth January, 1950. 


Civir. 


1950. 
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The learned Judge was of opinion that the tenant having 
defaulted in payment of rent for g consecutive months, viz., June 
July and August, 1949, the interest of the tenant stood ipso facto 
determined. The result was that under section 11(3) the appell- 
ant who was a lawful sub-tenant, became a statutory tenant hold- 
ing directly under the landlord on the same terms and conditions 
on which he was holding under the tenant. The appellant, 
therefore became liable to pay the rent under the statutory 
tenancy to the landlord from September onwards. He did not 
pay any rent and his statutory tenancy determined ipso facto by 
1eason.of non-payment of rent for 3 consecutive months. 


It was contended before the learned Judge that the interest 
of the tenant did not determine till the decree had been made 
on January 20, 1950. It was not contended before the learned 
Judge that the appellant was not a defaulter if he was deemed to 
have become a tenant under the provisions of section 11(3) 
immediately after the determination of the interest of the 
original tenant. It was, however, argued that though the 
tenancy of the original tenant had determined at the end of 
August 1949, he had a right to continue in possession till the 
decree for ejectment had been made against him and his interest 
as a tenant continued and was not lawfully determined till the 
decree had been made. The learned Judge did not accept this 
contention and held that the plaintiff had not been able to make 
out a prima facie case and refused the application. 


Before us it was not urged that the interest of the tenant 
had not been lawfully determined till the decree for ejectment was 
made. It was, however, contended that the appellant had paid- 
the rent to his immediate landlord regularly and this payment 
should be deemed to be payment to the landlord. If so, the 
appellant was not in,default, and had made out a prima facie 
case and was entitled to the injunction. 


Section: 5o of the Transfer of Property Act was relied on 
which provides that no person shall be chargeable with any rents 
or profits of any immovable property, which he has in good faith 
paid or delivered to any person of whom he in good faith held 
such property, notwithstanding it may afterwards appear that 
the person to whom such payment or delivery:was made, had no 
right to receive such rents or profits. 


Var. 86.] HIGH COURT. 


` It was urged that the appellant had paid rent in good faith 
to his immediate landlord regularly and without the knowledge 
of the fact that the interest of the tenant had ipso facto deter- 
mined. The appellant was not therefore chargeable for payment 
of any rent to the landlord for the period he had paid rent to 
his immediate landlord, and therefore, he was not 1n default for 


3 consecutive months and his statutory tenancy. had not deter- 
mined, 


It appears to me, however, that section 5o contemplates 
payment of rent in good faith for the same tenancy to a wrong 
person. In this case the appellant paid the rent of the sub- 
temancy to his immediate landlord. ‘The rent paid by the appell- 
ant to the respondent No. 2 was in respect of a contractual 
sub-tenancy. It was paid to the right person who was entitled 
to receive the rent under the sub-tenancy. The rent was not 
paid in respect of the statutory tenancy to a wrong person. The 
default of the appellant was in respect of payment of rent under 
the statutory tenancy under section 11(3) of the Act, and his 
payment of rent of the sub-tenancy to respondent No. 2 cannot, 
therefore, be relied upon as payment of rent to the respondent 
No. 1, under the statutory tenancy. 


It is, however, not necessary to decide the point, inasmuch 
as this point was not argued before the learned Judge, nor was 
this point taken in the grounds of appeal. 


'The decision of this point depends on questions of fact, 
viz, whether the rent was paid by the appellant in good faith 
to a person of whom -he appellant in good faith held such 
_ property. 

I do not think it will be right to allow the appellant to 
take this point for the first time on appcal. 


Mr. Sen also attempted to argue that the decree could not 
be executed against his client because he was a statutory tenant. 
Unfortunately, this point was also not argued before the learned 
Judge nor mentioned in the grounds of appeal. I do not think 
it will be right to allow the appellant to take this point for the 
first time in the appellate court. 


If the appellant is not bound by the decree dated January 
20, 1950, it would be for him to take appropriate steps under 
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Civi. Order 31 of the Code of Civil Procedure to protect is Might 
XE A decree made in a suit cannot be executed against one who is 
Pid not a party to the suit, unless the latter is bound to obey the 
Narendia decree. If such execution is attempted, Order zi, provides a ` 
Kilshna Bose complete procedure for protection of the rights of a person who 
CRM T is not bound by the decree. Where the code provides a pro- 
Hotel Lid, cedure for protection of such rights, I do not think it is 
= ordinarily right for the court to exercise its inherent power and 
sinha, J. make an order restraining execution of the decree at the instance 
=> of one who was not a party to the suit in which the decree was 
made. 


A speedy and cheap procedure is provided by Order 21 of 
the Civil Procedure Code and that procedure should brdinarily 
be adopted. | 

The learned Judge on the materials before him exercised 
his discretion judicially and this court cannot possibly interfere 


with the order in this appeal. 


The appeal is dismissed with costs. Certified for two 
Counsel. . i 


Harries, ©. J. :—1 agree. 
Mr. S. K. Rudia: Solicitor for the Appellant. 
Messrs. T. Banerjee & Co.:—-Solicitors for the Respondenu. 


R.M. Appeal dismissed. 


Vor. 86.] HIGH COURT. 
ORIGINAL CIVIL. 
Before Mr. Justice R. S. Bachauat. x 


PRAGDAS MATHURADAS- 
v. 


THE INCOME TAX OFFICER, CENTRAL CIRCLE I, 


CALCUTTA.* 


^ 


Indian Income Tax Act (XI of 1923), Sec. 13(2), 37 «nd 67—Income Tax Aa, 
a fücal enactment—If any doubt, that must be resolved in favour of the 
citizen—Peower to call for production, if implies power to detain the 
books so produced—Detention of the books produced under a bonafide 
belief—Mandamus, tf can be issued. 


The Income Tax Act is a fiscal enactment and if there is any doubt, 
the doubt must be resolved in favour of the citizen. 


The Income Tax Oficer has no iight to detain any document or thing 
produced betore him. Under Sec. 33 of the Income Tax Act, he n cm- 
powered to ask Tor production of evidence. But power to call for production, 
does not imply power to detain the books so produced- 


Exparte Wick (1) 1cefeired to. 


Under Sec 37 of the Income Tax Act, if summons or notice had bech 
issued, the Income Tax Officer could only compel the production of the 
books but could not detain the books so pioduccd. 


In the present case inasmuch as the Officer detained the books under 
the bonafide belicf that he had power to do so. the act of detention would 
be an Act in good faith intended to be done by him under Sec. ‘G7 of the 
Indian Income Tax Act. Ag such he 1» protected by vhtuc of that section 
and the wit of Mandamus cannot therefore be issucd. 


Petition by Pragdas Mathuradas for the issue of a writ of 
Mandamus against the Income Tax Officer, Central Circle I, 
Calcutta for return of certain books to the Petitioner 


The material facts will appear from the judgment. 


^ * Application in the matter of Article 210 of the Constitution. of India 
and in the matter of writ of Mandamus and in, the matter of Sec 45 of ihe 
Specific Relief. Act and in the matter gf (he Indian [ncome Tax Act. 
Matter No. 23 of 1950. 


(0 [1898] 1 Q.B. 543. 
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Messrs. E. R. Meyer and S. Mukherjee for the Petitioner. 
Mr. A. K. Sen for the Respondent. 


The judgment of the Court was as follows: — 


R. 8. Baohawat, J.:—This is a petition by Pragdas 


The: Income Tax Mathuradas for the issue of a writ of mendamus against the 


Offier. 


Mey, 24 


M 


Income Tax Officer, Central Circle I, Calcutta for return of 
certain books.to, the petitioner. i 


In connection with the assessment for the sambat year 
2000-2001, notice under section 33, sub-section 3 of the Indian 
Income Tax Act was served upon the petitioner. The return 
was filed and thereafter notice was issued under section 33, 
sub-section 2 of the Indian Income Tax Act to produce the 
evidence upon which the petitioner intended to rely on. 


On the 13th of December 1949, two sets of books were 
produced before the Income Tax Officer. The first set was for 
the period Kartick Sambat 2000 up to Chait Sambat 2091, cor- 
responding with 29th October 1943 up to the. ist of April 1944, 
and the’ znd set-of books was for the period Chait 2001 up to 
Kartic 2001, corresponding with znd April 1944 up to 17th 
October 1944. The books were examined. The matter was 
subsequently adjourned. The matter came up before the 
Income Tax Officer again on the 15th December 1949 and was 
again adjourned until the 16th December 1949. : 


On the latter aay. the hooks were again produced and 
examined and the matter was again adjourned. On the goth 
December 1949 the accountant of the petitioner, one Mr. Daga 
as also their Adviser, Mr. Banerjee of Messrs. S. K. Sawday & Co. 
came before the Income Tax Officer and the books of account 
were again produced. ‘The books were examined and the 
Income Tax Officer was of the opinion that there has been con- 
cealment of income and the books ouglit to be retained. There 
is some dispute as to what really happened on that day, but it 
seems to be fairly clear that the Income Tax Officer gave a 
direction that the book$ ‘ought to be kept with him and after 
discussion with Mr. Banerjee on the telephone Mr. Daga left the 
books with the Income Tax Officer and a receipt was granted to 
him. It is said by the Income Tax Officer that the books were 


: voluntarily left with him, but it is quite clear that there was no 


question of the petitioner voluntarily leaving the books with the 
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Income Tax Officer. The Income Tax Officer purported to give 
a direction and a person in the position of the assessee must have 


thought that there was no other option but to leave the: books oui 
with the Income Tax Officer. Dos i Pragdas 
. Mathuradas 
There is also, some dispute as to whether on that dayan , v 


undertaking was given by the petitioner to the effect that he Te pice Tax 
will produce the books whenever called for by the Income Tax E 
Officer. It seems fairly clear from the correspondence that such Bachawat, J. 
an undertaking was offered at least, at some stage later on. But ' — 

I cannot hold on the materials before me that such undertaking 


was in fact given on the goth December, 1949. 


On the goth February 1950, the petitioner wrote to the 
Income Tax Officer asking for return of the books and stating 
that he had no jurisdiction in the matter. | Reply was given by 
the Income Tax Officer on the 28rd February 1950 stating that 
the books were part of the records and' they must be retained 
until assessment is completed and also until the appeal, if any, is 
disposed of, and if no appeal is filed, until the expiry of the 
period of appeal, and he also offered that the books could be 
inspected at the Income Tax Office if the petitioner wanted to 
do so. . "HS 


On the 24th -February 1950, Messrs. S. K. Sawday &'Co. 
wrote to the Income Tax Officer stating that the Income Tax 
Officer had no power to retain the books. Reply was given on 
the 8th March 1950 by the Income Tax Officer when he re-. 
iterated his stand. On'the 13th March 1950, another letter was 
written by Messrs. S. K. Sawday & Co. to the Income Tax Officer: 
That letter refers to offers of undertakings made by the peti- 
tioner. "The letter does say that such offers were made 
previously but it is to be noticed that in the previous corres- 
pondence no such offers are mentioned. : 


On the 18th March i950, the order ‘of assessment was made.” . 
That order has.beén filed. The income "Tax Officer proceeds 
there upon the basis that, there has been an improper conceal- 
ment of income and he has come to the conclusion that the 
income of the petitioner upon which hé ought to be assessed is 
over eight lakhs of rupees. On the 23rd March 1950, the Income 
Tax Officer sent a reply to Messrs. S. K. Sawday & Co. and he 
again stated that the books are open to inspection. On the grd.of 
April 1950 appeal against the Income Tax assessment order was 
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Civil. filed. On the 4th April 1950, the present petition was moved 
AT and a rule nisi was obtained. 


1950. 

The basis upon which this petition has been moved is that 

Fragdas the Income Tax Officer has no power in law to retain the books 
Mathuractas 


M which are produced before him. He has stated that the peti- 
The Income Tax tioner has been ordered by the Income Tax Investigation 
Offier. Commission to file a statement of tota] wealth with list of books. 
ae He also states that certain claims would be barred by limitation 
Bachawat, ] and he wants the books in connection with such claim. In the 
mm affidavitin-opposition filed by the Income Tax Officer, the 
Income Tax Officer has stated that the books had been voluntarily 
left with him, that he had power to retain the books and there- 
tore he retained them and gave directions accordingly. He 
denies that any undertaking was given. He also states that the 

books may be required for future prosecution. 


The books were produced before the Income Tax Officer 
because a notice under section 28, sub-section g was issued upon 
the petitioner. Such notice calls upon the petitioner to produce 
or to cause to be produced any ‘evidence upon which he relies in ` 
support of the return. 


Mr. Sen also relies upon Section 37 of the Income Tax Act 
under which the Income Tax Officer has for the purposes of 
Chapter IV the same powers as are vested in a court under the 
Civil Procedure Code, 1908 when trying a suit in respect of cer- 
tain specified matters. One of such specified matters is com- 
pelling the production of documents. No other section or rule 
of the Income Tax Act has been shown to me by Mr. Sen 
appearing on behalf of the Income Tax Officer. 


Mr. Sen has argued that the power to call for production 
implies power to retain it and he has referred me to certain rules 
and orders in the Code of Civil Procedure which expressly 
authorises the Court-to detain the books after the books are 
produced in Court. It seems to me that the matter before me 

: must be decided on a proper construction of section 23 and 
section 37 of the Income Tax Act, 


Section 23 of the Income Tax Act empowers the Income 
Tax Officer to ask for production of evidence. It is said that 
power to call for production implies power to detain the books 
so produced. After giving my best consideration to the matter, 
I think this contention must be rejected. 


Vor. 86.] HIGH COURT. 81 
The primary meaning of the word ‘to produce’ is to bring Cvit. 
forward, to offer to view of notice, to exhibit, to show, such NES 
as to produce a witness in court. This meaning is given to that A 

word in Webster's New International Dictionary. In Stroud's Pragdas 
` Judicial Dictionary it is stated that the expression ‘to produce a' Mathuradas 
xi d toa person” means to show it'to him personally, i 


1950. 


v. 
» The Income Tax, 
"Offer. . — 
In this connection, reference may be made to Exparte anes 
Wick (1). The question there arose as to whether there Bachawat, J.. 
was a failure to produce a receipt within the meaning ‘of ^  ——' 
section 7, 'sub-section 4 of the bill of sale asking the grantor to’ 
send by post the last quarter’s receipt for rent, but the receipt 
was not sent. It was held that there was' no failure to produce 
the receipt.: If the grantor was obliged to’ send the receipt by 
post he would be obliged to part’ with possession of the receipt. 
Power to call for production does not imply power to call upon : 
the other party to part With possession of the ‘document | or 
thing called for. , 


Mr. A. K. Sen also relied upon section 37 of the Income Tax 
Act. Itis to be observed that no summons or notice was issued 
ünder section 37 of the Income Tax Act. Even if such summons 
or notice had been issued, still .under that section, the Income 
Tax Officer could ‘only compel the production of the books, 
Even if production could be compelled under that section, the, 
Income Tax Officer could not detain the books when they are 
` produced before him. 


The Income Tax Act is a fiscal enactment and if xig is, 
any doubt the doubt must be resolved in favour of the citizen. 
It seems that there is a lacuna in the Act. Whether the lacuna 
is deliberate or intentiona] I do not know. It may be that in an. 
appropriate case, the, Income Tax Officer qught to have the 
power to detain the books, but that is a matter for the Legislature, ’ 
On a construction of sections 28 and 37 of the Income Tax Act,;-, 

I am clearly of the opinion that the Income Tax Officer has.not,. 
the power to detain the books after they were produced before . 

The question then arises as to, whether I can make an order. 
for a mandamus. Mr. A. K. Sen has relied upon section 67 . 
of the Indian Income Tax Act. That section indicates that no 
prosecution, suit or other proceeding shall lié against any officer 


(1) [1898] 1 QB. 543.. 


e 


Ba 








remedy. 
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for anything in good faith done or intended to be done under 
the Act. ' 


I have held that the act of detention is illegal and is not 
justi&ed by any provisions of the Indian Income Tax Act, but 
the matter does not end there. If it was proved before me that 
the Income Tax Officer knew that he had not under the statute 
any authority to detain the books and was intentionally detaining 
the books in contravention of the statutes, he would not be 
entitled to protection under section 67 of the Indian Income 
Tax Act. But if he detained the books under the bonafide belief 
that he had power to do so under the provisions of the Indian 
Income Tax Act, the act of detention would be an act in good 
faith intended to be done by him under the Indian Income Tax 
Act It appears that there is no reported case negativing the 
power of the Income Tax Officer to detain the books. On the 
whole and upon consideration of the entire evidence before me, 


I am of the opinion that the Income ax Officer was acting 


bonafide and in fact intended to exercise power which he thought 
he had under the Act. He is, therefore, protected by virtue of 
section 67 of the Indian Income Tax Act. 


However, after this pronouncement by me, if he still detains 
the books, there will be no doubt that he will be acting mala fide 
in the matter. If the petitioner does not get hold of the books 
after this judgment, he will be entitled to pursue his proper 
remedies against the Income Tax Officer. 


A further point was raised before me by Mr. Sen that the 
writ of Mandamus ought not to issue because there is an alter- 
native specific remedy at law which is equally convenient, benefi- 
cial and effective. He argued that a suit would lie against, the 
Income Tax Officer and the petitioner would be entitled to 
Telief in such a suit. As I have come to the conclusion that I 
cannot make any order in this application because of section 67 
of the Indian Income Tax Act, I do not propose to decide the 
question as to whether the writ of Mandamus or a suit is the 

The result is that the petition must fail and is dismissed, 
but having regard to the circumstances of the case, each party 
must pay and bear his own costs. 

Messrs. P. N. Sen & Co.: Solicitors for the Petitioner. 

Mr. S. K. Mandal: Solicitor for the Respondent. 


RM. Application dismissed, 
* 


by 
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SUPREME COURT. 


Present: Sri Harilal J. Kania, Chief Justice, Mr. Justice Saiyid 
Fazl Ali, Mr. Justice M. Patanjali Sastri, Mr. Justice Mehr 
i Chand Mahajan and Mr. Justice B. K. Mukherjea. 


DR. N. B. KHARE 
v. 


THE STATE OF DELHL 


[Original Jurisdiction] 


Infringement of fundamental right of freedom of movement throughout ihe 
terntory of India—Order of externment—Immediate removal of himself , 
from the Delhi District—East Punjab Public Safety Act 1949 section 4(1r) 
Xe).—Fundamenial right of freedom—Constitution of India, Article 
19{1) (d)—Restriction of freedom by permisuble legislation—Article 
r9(5)—Court 1f can decide on reasonableness not only of the externment 
order but also of the substantive and procedural parts of law under 
which restriction imposed—The grant of power to District Magistrate 
or the Provincial Government solely to impose restriction by the Act, 
tf makes the Act unreasonable—East Punjab Public Safety Act, section 
4(6)—' May," connotation of. 


It 15 clear that clause 5 of Article 19 of the Constitution permits im- 
position of reasonable restrictions on the right conferred by subclause (d) of 
clause 1 in the interests of the general public. 


While the reasonableness of the restrictions has to be considered by 
“the Court with regard to exercise of right the Court is not piecluded from 
considcring the reasonablences of the substantive as well as the proceduial 
part of the law imposing this restriction. 


The fact that under section 4 of the East Punjab Public Safety ‘Act, 
the power to make the order ol caternment was given to the Provincial 
Government or the District Magistrate whose satisfaction was final does not 
make the law an unreasonable one. : 


The period of thicc months provided in the East Punjab Public Safety 
Act for imposition of 1estriction does not prima facie appear unicasonable 
a» the Constitution itself under Article 22(4) to (7) permits preventive 
detention for three months without any remedy. 


The word ''may'' in section 4(6). of the Act conveys the idea of a 


P4 


et 
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, if 
discretion and not compulsion, for communication of the grounds of extern- 


^ ment to the citwen, and ıt is only when the oider is to be enforced for 


more than three months that hc shall have a right of making a repiesentauion ^ 
which shall be refered to the Tribunal constituted under section 3(4)- 

Wheie an exteinment order on a atzen reates that his acttvities 
generally and parucularly since the 1ecent trouble in East and West Bengal 
has been of a communal nature tending to excite. hatred between the com- 
munities and that his presence in Delhi in its present composition of popu- 
lation. is likely to prove prejudicial to the maintenance of law: and order 
it is considered necessary to order him to leave Delhi: 


Held, that the grounds for the externment order cannot be described as 
vague, insufficient or incomplete. 


Per Mukherjea J. (dissentjante). 


Section 4(3) of the Public Safety Act under which there is absolutely no 
„lmit as to the peitod of time during which an externment order would 
'1iemain in force if the order is made by the Piovinclal Goveinment is 
‘manifestly umeasonable-and cannot be suppoited on any just ground. 


The first part of subsection 6 of section 4 makes it cnurely optional with 
the authoritics to communicate the giounds of catcinment and ih the latter 
paut also wheie the caternment order is to conunue for more than thicc 
mons there is no such obligation to communicate the grounds and the 
right of the aggricved peison to make epo aoa ʻo the_Advisory 


Tilbunal is purely illusory as he ca proper or ‘or adequate 
represciitation if he 15 not told on what giounds Jm de m passed. | 
DD c LM MN PEE c 


Nelthei subscctior (3) noi subsection (6) of section 4 ol the Act,can be 
„baid to have imposed resuictions which aic reasonable in the interests of the 
gencral public. ' 


Under article 13(1) of the Consutution the provisions of the Act in 
subections (8) and (6) of section 4 became void and inoperative after the 


' Constitution came into force and consequently the ordei made by the District 


Magistrate cannot stand.- 


Petition No. XXXVII of 1950 for a writ of habeas corpus 
under Article 33 of the Constitution of India. 


The material facts will appear from the judgment. 


Shri B. Baneiji, Advocate, Supreme Court, instructed by 
Shri Gunpat Rai Agent, for the Petitioner. 


Shri M. C Setalvad, Attorney General for India (Shri Gyart 
Chand Mathur, Advocate Supreme Court, with him) instructed 
by Shri P. A. Mehta, Agent, for the Opposite Party. ^ 


The following judgments were delivered: 
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Kania, C.J. :— This is an application for a writ of habeas 
corpus under Article 32 of the Constitution of India. l 


The petitioner who is the President of the All-India Hindu 
Mahasabha'since December 1949 was served with an order of 
externment dated the gist of March 1950, that night. By that 
order hé is directed by the District Magistrate Delhi not to 
remain in the Delhi District, and immediately to remove himself 
from the Delhi District and not to return to the District. The 
order was to continue in force for three months. By another 
order of the Madhya Bharat Government he was directed to. 
reside in ‘Nagpur. That order has been recently cancelled. 
The petitionet disputes the validity of the first order on the 
ground that ‘the East Punjab Safety Act 1949, under which the 
order was made, is'an infringement of his fundamental right 
given under ‘Article 19(1) (dy of the Constitution of India. . He 
further contends that the grounds of tlie order served on him 
are vague, insufficient ánd incomplete. According to'him the 
object of thé'externment order passed by the District Magistrate, 
pir a roaroa poli re ee 
Government in res akistan and the Muslim League. It 
is alleged that because the petitioner and the Hindu Mahasabha 
are against the Government policy of appeasement this order is 
served on him. It is therefore mala fide and illegal. In support 
of his contention about the invalidity of the East Punjab Public 
Safety Act and its provisions as regards externment, counsel for 
the petitioner relicd on the recent unreported judgments of the 
Patna High Court in Miscellaneous Judicial Case No. 29 of 
1950, Brijnandan v. The State of Bihar, and of the High Court 
of Bombay in Criminal Application No; ,114 of 1950, re 
Jaisinghbhai Ishwarlal Modi. 


It is necessary first to ascertain the true meaning of Article 
19(1) (d) read with clause (5) of the same Article. There is no 
doubt that by the order of externment the right of the petitioner 
to freedom of movement throughout the territory of India is 
abridged. The only question is whether the limiits ‘of permissible 
legislation under clause (5) are exceeded. That clause ‘provides 
as follows: —“ 19 (5) Nothing in sub-clauses (d), (e) and (f) of the 
said clause'shall:eflect the operation of any existing law in so 
far as it imposes, or ‘prevent thé State. from making any law 
imposing, reasonable restrictions on the: exercise of any of the 
rights confericd by the said sub-clauses cither in the interests of 
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the general public or for the protection of the interests-of any 
Scheduled Tribe.” : It is clear that the clause permits imposition 
of reasonable restrictions on the exercise of the right conferred 
by. sub-clause (d) in the interests of the general public.. The rest 
of. the .provision of clause (5) is not, material and neither side 
relies on it: Two interpretations of the clause are put before 
the Court... It is argued; that grammatically understood the only 
question before the Court.is,whether.the impugned legislation 
imposes reasonable restrictions on the exercise of the Tight. To 
put it in other:words, the only -justiciable issue, to be. decided 
by the Gourt is whether the restrictions imposed.by the legislation 
on the exercise ofthe right are reasonable. If those restrictions 
on the exercise of the right are reasonable, the Court has not 
to.consider whether.the law imposing. the restrictions is reason: 
able. The other:interpretation.is that while the Constitution 
permits a, law laying down reasonable restrictions on the, exercise 
af the rights mentioned 'in sub-clause 19 (1) (d), the reasonable- 
ness has to:be of the-daw also.. ,It.is submitted ‘that in deciding 
whether tlíe restrictions, on the exercise of the right are reasons 
able, the Court has. to decide.not only.on the extent and nature 
of the restrictionst on. 'tbe::exercise',of the right þut also as to 
whether the ċonditions under which the right is restricted are 
reasonable. ‘The: majority judgments ,of the Patpa and the 
Bombay High Courts, although the, impugned tActs,of the State 
Legislatures befoté them. were, materially , different on, certain 
important points, have: given--clause. (5) ‘of G 19 ‘the NEG 
Meanings n jeg basap n Vos. ap MIND 
LEE LL )g s cb! tact! a adt E EET 

"In mv opinión, Clause (5) must be given its»full.mieaning. 
The question which the Coürt'has to'consider'is whether the 
restrictions put by the impugned legislation on the exercise of 
the right are reasonable or not. The question whether the 
provisions of the Act provide reasonable safeguards against the 
‘abuse of the power given to the executive authority to, ad- 
minister the: law. is. not relevant for the true interpretation of 
the clause:) Fhe Court, or either interpretation, will be. entitled 
to consider whethet the restrictions on the.right to move through- 
out India, i.¢., both as regards the territory and the duration, 
are reasonable or not. : ‘The law providing reasonable restrictions 
on the exercise of the. right conferred by Article 19 may, contain 
substantive provisions as well.as procedural provisions. While 
the ‘reasonableness of the restrictions has to be considered with 
regard to the exercise of the right, fy does not necessarily exclude 
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from the consideration of the Court the. question, of. reasonable- . 
ness of the procedural part.of.the.law. It is obvious that if the PUN 
Jaw prescribes five years externment or ten years externment, the 
question, whether such. period of externment is reasonable, being Dr. N. B. 
the substantive .part,: is necessarily for the consideration of the Khare 
Court under clause (5). Similarly, if the. Jaw provides the Mie eee 
procedure under which the exercise of the right may. be restricted, Sf Delhi. 
the same is also. for the. consideration of the Court,.as it; has to SEN 
determine if the exercise of the right has,.been. reasonably Kania, C.J 
restricted. - I do not think by this: interpretation the scope and T 
ambit of the word." reasonable " as applied to restrictions on the 
exercise of the right,.is in any, .way unjusti&ably enlarged. ‘It 
seems that the narrow construction. sought “tobe: put on the 
| expression, to restrict: the Court's power, to..consider only. the 
substantive lawion the, point,‘is not correct. In my opinion. this 
aspect of .the. construction of Article 19 (5). has: escaped the 
minority judgments -in ‘the two :matters.mentioned above. I 
am not concerned with the conclusions of.the two Courts about 
, the. invalidity of the’ provisions of; the Acts they .were asked to 
consider: | To .the extent. they. help in the interpretation of 
Article-19 (5) only they are helpful. — «4... tics, Ae, übers 3 
PC : Pad Cre at a 0r 0 wrap aa uo s ud 
"The. next question is whether the irpugned Act contains 
reasonable restrictions on the éxercise -of ‘the tight given under 
Article ig (1) (d) ‘or (e)" It: was: argu&d'on behzlf' of the 
petitioner that under’ section: 4 the, potver-tó make the order'of 
externment was given ‘to the "Provincial Goveriment: òr ‘the 
District ‘Magistrate; 'whose ‘satisfaction was finat: » That ‘decision 
‘was ‘not open 'to review by the Court“ Or ‘that ‘ground it was 
‘contended’ that there‘ was an ‘unreasonable restriction’ on: the 
“exercise of the citizens’ right!" ‘In my opinion; this argument is 
unsound. This is not legislative-delegation: "The desirability’ of 
passing an individual order of externment against a citizen has 
to be left to anioffieex. .In.the Act such,a provision cannot be 
made. The satisfaction: of; the..officer thus does, not impose an 
‘unreasonable restziction.on the, exercise of the citizens’ right. ..So 
far.as the ,Bombay..High Court, is concerned:.Chagla C.J. appears 
to have , decided .this, point, against: the contention of. the 
„Petitioner. uL wp alia ie op Sage zo gu TO due 
25 * ng as! gn d due jo ais dua rtr sce CE 
„It fwas:next urged that: under section; 4,.(3): the order, made 
by : the. District Magistrate! shall not, unless the ; Provincial 
Government by special order otherwise direct, remain in ‘force 
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for more than three months. It was argued that the period of 
three months itself was unreasonable as, the externee had no 
remedy during that time. lt was contended that when the Pro- 
vincial Government directed the renewal of the order no limit 
of time was prescribed by the legislature for the.duration of the 
order. The order therefore’ can be in operation for an in- 
definite period: This was argued to be an unreasonable restric- 
tion on the exercise of a citizen's right. In this connection it 
miay be ‘pointed out that in.respect of preventive detention, 
which is a more seyere restriction on the right of the citizen, the 
Constitution itself under Article 23 (4) to (7) permits preventive 
detention for ‘three months without any remedy. The period 
of three months therefore prima ‘facie does not appear un- 
reasonable. Under the proviso to section 4 (5) the Provincial 
Government is not permitted to direct the exclusion or removal 
from the Province ‘of a person ordinarily residing in the 
Province, and similarly the District Magistrate is not permitted 
to order the exclusion or removal of a person ordinarily resident 
in his district from that district. This is a great safeguard 
provided under the East Punjab Public Safety Act. The further 
extension of the externment order beyond three months may 
be for an indefinite period, but in that connection the fact that 
the whole Act is to remain in force only up to the 14th August 
1951 cannot be overlooked. Moreover, this whole argument is 
based on the assumption that the Provincial Government when 
making the order will not perform its duty and may abuse the 
provisions of the section. In my opinion, it is improper to start 
with such an assumption and decide the legality of an Act on that 
basis. , Abuse of the power given by a law sometimes occurs; 
but the validity of the law cannot be contested because of such 


_an apprehension. In my opinion, therefore, this contention of 
.the petitioner cannot be accepted. 


o 


i * 


It was next argued that there is no provision in the Act for 
furnishing: grounds of externment to the citizen. Section 4 (6) 
provides that when an externment«order has been made its 
grounds may be communicated to the externee by the authority 
making the order and in any case when the order is to be en- 
forced for more than three months he shall bave a right of 
making a representation which shall be referred to the advisory 
tribunal constituted under section 3 (4). While the word " may” 
ordinarily conveys the idea of a discretion and not compulsion, 
reading it with the last part'of the clause it seems that when 
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.an externment order has to be enforced for more than three 
months an absolute right is given to the externee to make a 
representation. He cannot make a representation unless he has 
been furnished grounds for the order. In no other part of the 
Act a right to obtain the grounds for the order in such a case is 
.given to him. Therefore, that right .has to be read as given 
under the first part of section 4 (6). That can be done only by 
reading the word “ may ” for that purpose as having the meaning 
of "shall" If the word “may” has.10 be so read for that pur- 
pose, it appears to be against the well-recognised canons of 
construction to read the same “ may " as havinga different mean- 
ing.when the order is to be in force for less than three months. 
I do not think in putting the méaning of " shall" on * may " 
in the clause, I am unduly straining the.language used in the 
clause. So read this argument must fail. 


It was: next argued that there is no provision in the Act 
showing what the advisory board has to do when it receives a 
representation. A reference to the advisory board necessarily 
implies a consideration of the case by such board. The absence 
‘of an express statement to that’ eiet in HE impugned: 4 Act docs 
not invatidate the Act. i 


(on 


, 


It was finally contended on behalf of the petitioner that the 
grounds for the externment order supplied'to him are vague, 
insufficient and incomplete. "The grounds are' stated’ as 
follows: — "a i5. oW t ene as : 


" Your activities generally and particularly since the recent 
trouble in East and West Bengal have been of a communal 
nature tending to excite hatred between communities '’and 
whereas in the present ‘composition of the population of’ Delhi 
and the recent communal disturbances of Delhi feelings are 
roused between the majority and minority.communities, your 
presence and activities in Delhi are likely to prove prejudicial 
to the maintenance of law and order, it is.considered necéssary 
to order yv to leave Delhi." PA. fun Od . 

x | 

These pud cannot be described as vague, insuficient or 
incomplete. ‘It is expressly stated that tlie activities of the 
petitioner, who is the President-of the Hindu: Mahasabha, since 
the recent disturbances between two'communities in the East and 
West Bengal have particularly been of a communal nature which 
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excites hatred between the communities. It is further statéd that 
having regard to the recent disturbance in Delhi, the population 
of which is composed of both these communities, the excitement 
of such hatred is likely to be dangerous to the peace and main- 
tenance.of law and order. Apart from being vague, I think that 
these grounds are specific and if honestly believed can support 
the.order. The argument that the order was served to stifle 
opposition to the Government. policy of appeasement has little 
bearing because the District Magistrate of Delhi is not concerned 
with the: policy of the Government of appeasement or otherwise. 
The order is made because the activities of the petitioner are 
likely to prove. prejudicial to tbe maintenance of law and order 
and the.grounds specified have a direct bearing on that con- 
clusion of the District Magistrate. I therefore think that this 
contention of the petitioner must be rejected. 


The result is that the petition fails and is dismissed. - 


Fazl Ali, J.—I agree. , : x 


Patanjali Sastri, J.—I agree that this application must fail. 
As I share the views expressed by my Lord in the judgment. just 
delivered by him on the reasonableness of the restrictions 
imposed -by the impugned legislation whichever construction of 
.Art. 22 (5) of the Constitution is adopted, I consider it un-. 
necessary to express any opinion on the true scope of the judicial 
review permitted under that Article, and I hold myself free to 
deal with that point when it becomes necessary to do so. 


: ema PO cde! I 1. 
, _ Mahajan, J.—I concur, in the judgment which my brother 
Mukherjea is delivering and for the reasons given by him I 
. allow: the, petition.and quash the order of externment. 





vo 


_ Mukherjea, J.— This is an application under Article 33 of 
the Constitution, :praying for quashing of an externment order 
made by the District Magistrate of Delhi, against the petitioner 
Dr. N. B. Khare, on 31st March 1950,:by which the latter was 
directed to remove himself immediately from the Delhi District 
and not to.return to that District so long as the order remained 
-in ferce. The order is for three months at present. Complaint 
. was also made. in. the, petition in.respect of another and a subse- 
-quent order passed. by, the Government of Madhya Bharat 

which was served oni the petitioner on, his way to Nagpur and 
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which directed, him to reside within the limits ‘of the Nagpur 
Municipality and not to leave that area without the permission 
of the District Magistrate of that place. This order of the 
Government of Madhya Bharat, we are told, has since been with- 
drawn and,we are not concerned ,with that order or the Act 
under which it.was pues in the present Dore 


The eibi contention raised on behalf of the dte 
is that the particular provisions of the. East Punjab Safety Act, 
1949,. under which the District Magistrate of Delhi purported 
to make the externment order, became void andi ceased to be 
operative after the new Constitution. came into force, by reason 
of these provisions being inconsistent with the fundamental 
rights guaranteed under Article 19 (1) (d) of the Constitution 
read with clause (5) of the same Article. The argument is that 
any order. passed under such void legislative jos must 
necessarily be void and of no effect in law. : 

4 f grar 
In order.to appreciate, the merits at diis contention, it may 
be: convenient to advert to the material provisions of.the East 
Punjab Public Safety Act which are alleged to have become void 
as well as to the Articles of the Constitution, upon which reliance 
has been placed by the learned Counsel for the Petitioner. 


The East Punjab Safety Act, came into force.on 39th March 
1949 and its object; as stated in, the: preamble, is to provide for 
special measures to ensure public safety, and maintenance of 
public order, Section 4 (4) of the Act SOUS 

Sidi 
" The Provincial Goverment. or the District Magistrate, if 
yatished with respect to. any particular, person that with.a view to 
preventing him from acting in any manner prejudicial to the 
ipublic safety or the maintenance of public order it is. necessary so 
xo do, may, by-order in writing, give anyone or more of the 
Kollowing directions, namely that such person. ... 


(c) shall remove himself from, and shall not return to, any 
4rea that may be apenas in the order " 


e 


Subsection (3) of dus section lays d down that 


9r 
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Magistrate shall not, unless the Provincial Government by 
special order otherwise directs, remain in force for more than 
three months from the making thereof." 


The contention of the petitioner is that the restrictive pro- 
visions mentioned above, under which a person could be removed 
trom a particular area or prohibited from returning to it are 
inconsistent with: the fundamental right guaranteed by Article 
19 (1) (d) of the Constitution under which all citizens shall have 
the' right “move freely throughout the territory of India”. 
This right indeed is not absolute and the extent to which it could 
be curtailed by legislation is laid down in clause (5) of Article 19 
which runs as follows: 


'" Nothing in sub-clauses (d), (e) and (f) of the said clause 
shall affect the operation of'any existing law in so far ‘as it 
imposes, or prevent the’ State from making any law imposing 
reasonable restrictions on the exercise of any of the rights con- 
ferred by the said sub-clauses either in the interests of the general 
public or for the protection of the interests of any’ Scheduled 
Tribe." 

Thus the primary question which requires consideration is, 
whether the impugned legislation which apparently seems to be 
in conflict with the fundamental right enunciated in Article 
1g (1) (d) of the Constitution is'protected by clause (5) of the 
Article, under which a law would be valid if it imposes reasonable 
restrictions on the exercise of the right in the interests of the 
general public. It is not disputed that the question of reason 
ableness is a justiciable matter Which has to be determined by the 
Court. If the Courts hold the restrictions imposed by the law 


‘to be reasonable, the petitioner would certainly have no remedy 


If, on the other hand, they are held to be unreasonable, Article 
13 (1) of the Constitution imposes a duty upon the Court t 
pronounce the law to be invalid to the extent that it is income 
sistent with the fundamental rights guaranteed under Part II 
of the Constitution. 

It has been urged, though somewhat faintly, by the learnee 
Attorney-General that the the right of free movement throughov» 
the Indian territory as enunciated in Article 19 (1) (d) ‘of the 
Constitution contemplates nothing clse but absence of inte» 
Stale restrictions, which might prevent citizens of the India 
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Union from moving from one State to another. A Jaw which. Civ. 
does not impose barriers of this kind, it'is said, cannot be: nre 
inconsistent with the fundamental right secured by this clause. e 


Such a restricted interpretation is, in my opinion, not at all Dr. N. But 
warranted ‘by the language of the subclause. What Article Khare 
19 (1) (d) of the Constitution guarantecs is the free right of ‘all i 
citizens to go wherever they like in the Indian territory without 
any kind of restriction whatsoever. They can. move.not merely : 
from one State to' another but from one place to another within Mukherjea, J. 
the same.State and. what the Constitution lays stress upon is tbat — 
tbe entire Indian territory is one unit.so far as the citizens are 

concerned. -Clause (c) of section 4 (1) of the East Punjab Public: 

Safety Act.1949 authorises the Provincial Government or the 

District Magistrate to. direct any person to remove bimself from , 

any area and prohibit him from entering the same. On the face 

of it^such provision represents an interference with the funda- r 
mental right, guaranteed by Article. 19 (1) (d) of the Constitution. 

‘The controversy, therefore, narrows down to this, whether the, 

impugned legislation is sayed by reason of its being within the 

permissible limits prescribed by clause (5) of Article 19. 


With regard to clause (5), the learned Attorney-General 
points out at the outset that the word “ reasonable " occuring in 
the clause qualifies ." restrictions" and not "law". It is 
argued that in applying the clause, all that we have to gee is 
whether the restrictions that are imposed upon the exercise of 
the right by law are reasonable or not and we have not to 
enquire into the reasonableness or otherwise of the law itself. 
The reasonableness of the restrictions can be judged, according 
to the learned Attorney-General, from the nature of the 
restrictions themselves and not from the manner, in which or the 
authorities by which they are imposed. The question whether 
the operation of the law produces hardship in individual cases is 
also a matter which is quite. irrelevant to our enquiry. 


I -do agree that in clause (5) the adjective ‘rcasonable’ is 
predicated of the restrictions that are imposed by law and not of 
the law itselt: but that, does not mean that in deciding tbe 
reasonableness or otherwise of the restrictions, we .have to,con;. 
finc ourselves to an examination of tbe. restrictions in the abstract , 
with reference merely to.their duration or territorial extent, and 
that it is beyond our province to look up ‘to the circumstances, 
under. which: or. the: manner in which the ‘restrictions have heen 
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imposed.' It is not possible to formulate an effective test which 
would enable us to pronounce any particular restriction to be 
reasonable: or' unreasonable per se!) All the attendant cir- 
cumstances must be’ taken into consideration and: one cannot 
dissociate the actual contents of the restrictions from the manner 
of: their! imposition or the mode'of putting’ them into practice. 
The'question ‘of reasonableness of the restrictions imposed by a 
law’ may ‘arise as much from the substantive’ part of the law as 
trom its procedural portion: Thus although I'agree with the 
learned Attorney:General that the word: “ reasonable "^in clause 
(5) of Article r9 goes with “ restrictions” and not with “law,” 
I -cannot' accept his suggestion as regards the: proper way of 
determining the reasonableness of tlie restrictions which a legis- 
lation might impose Mpon the exercise of the right of free’ 
movement. ' 

"Tomiki now to the provisions of the’ impugned Act 
Mr. Banerjee's maim contention is that section 4 (1) (c) 'of the . 
East Punjab Public Safety Act, ‘which’ provides for passing of 
orders removing a person from a particular area, on the satisfac- 
tion of the Provincial Government or the District Magistrate, 


. cannot be a reasonable piece ot legislation inasmuch as the only 


pre-requisite for imposition ofthe restrictions is the personal 
satisfaction of certain individuals or authorities, the propriety 
or reasonableness of which cannot be tested by the application 'of 
any external rule or standard: It is said that any law which 
places the liberty of ‘a subject at the mercy of an executive officer 
however high placed he might be and ‘whose action cannot be 
reviewed by a judicia tribunal, is an’ arbitrary and not a reason- 
able "exercise of legislative powers Ve contention requires 
careful examination. ` l 
it (C 1 à 

It is' not disputed that under ‘clause ) of Article 19, the 
reasonableness of a challenged legislation has to be determined 
by a Court and the Court decides such maticrs by applying 
some objective standard which is said to be the standard of an - 
average prudent man. Judged by 'such'standard which is some- 
times described as an external yard stick, the vesting of authority 
in particular officers to: take prompt action under cmergent cit- 
cumstances, entirely on their own responsibility or personal: 
satisfaction, is not necessarily unreasonable: One has'to take 
into account the whole scheme of the legislation and the 
circumstances under which the restrictive orders could be made. 
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The object, of the East Punjab Public Safety Act.is'to provide Cva. 
for specjal, measyres to'ensure publiq.safety and. maintenance of S 


public order. Under section 4 (1) (a).of the Act, the Provincial 1950; 


Government jor. the District Magistrate may .make -an order Dr. N. B. 


directing the. removal:of a certain person. from a particular area, Khare 
if they are satisfied that such order is necessary to prevent such X 
person from acting in any way prejudicial.to publie safety or — Delhi. 
majntenance of public order. Preventive orders: by .their very 
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nature cannot be made after any,, judicial enquiry or trial. If Mukherjea, J., 


‘emergent steps have got to.be taken to prevent apprehended acts == 
which are likely to jeopardise the interests or safety of the public, 

somebody myst be, given the power of: taking the! initial steps on 

his own responsibility; and no, reasonable. objection could be 

taken if the authority; who is,given the power, is Iso entrusted 

with, the responsibility of. maintaining .order..and public peace 

in any particular district or province. :The. preventive provisions 

of the Criminal Procedure Code are based on similar principle. - 


In my opinion, therefore, the provision of section 4 (1) (c) of the os 


East Punjab Public Safety Act cannot .be pronounced to be un- 
reasonable, simply. because the order could be passed. by: the Pro- 
vincial Government ,or,the District Magistrate „oni; their. own 
personal satisfaction and not on materials which: satisfy :certain. 


objective tests. ae se ar Se HN ave asa PA cu 


(pos rM [i Hd. rato sv ineat 


: But though certain authóritles' can. be' invested with powers 
to make the initial orders on their own satisfaction in cases of this 
description; the‘ position would certainly be different ‘if the Order 
thus made is allowed 4o continue ‘for ‘any ihdefinite period of 
time without giving the aggrieved “person” an 'oppottutüity ‘to 
say'what he has got to sayagainst tHelórder: I have already set 
out the:provisions of sub-section (3) of séction'4 which deals with 
duration of:the orders)made under: the: various ‘clauses of sub- 
section (1). It will'be seen from this subsection’ that there’ is 
absolutely :no limit as to the period -of -timé'during which an . 
externment.order would remain in force if thd’ order is made ‘by 
‘the/ Provincial Government: The Provincial: Government: has’ 
been given unlimited authority in this respect and’ they can keep 
the: order. in force as long as they Chose to'do'so.’ ‘As regards 
orders made by a District-Magistrate; the period indeed! has been' 
fixed: at-'3. months): but ‘even here‘ the’ Provincial’ Goverhmént ‘is 
competent.to extend it' to'any length of time by means of'a-special: 
order. ‘Fhe law does not fix any maximum‘ period beyond ‘which 
the order cannot: continue; and the fact that the'act'itself would 
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expire in. August 1951 is, in my opinion, nôt a relevant matter 
for considerauon in this connection at all. I have no hesitation 
in holding that the provision of sub-section (8) of séction 4 is 
manifestly unreasonable and cannot be‘supported on any: just 
ground. . One could understand that the ‘exigtncies of cir- 
cumstances might justify the vesting of'plenary powers on certain 
authorities which could pass orders on their own personal 
satisfactien temporarily and for a short period of time; but if 
these orders are to eontinue indefinitely, it is only fair that an 
opportunity should be given. to the person against whom such 
order is made to say what he has to say in answer to the 
allegations made against him. There may not be an investi- 
gation by a regular Court but it is necessary that the aggrieved 
person should be given a fair hearing'and that by an impartial 
tibunak. '"The provision of the impugned Act which has'bearing 
on this point is contained in sub-section (6) o section 4 and it 
runs as follows: 

: ‘hWhen-an order has-been: made ‘in respect of any person 
under any ob the clauses under section 4, sub-section (1), or sub- 
section: (2) the grounds of’ it may be communicated to him by the 
authority making the order and im any case, when the order is to 
be in force for more than three months, he shall have a right 
of making a representation which shall be referred to the 
Advisory Tribunal, constituted under section 3, sub-section ^ 


"He will be nptéd iso thie prat each of the. sibuzctón makes 
it,entirely optional with the authorities to communicate the 
grounds, upon, which the order is made, to the person affected 
by it: The grounds. need ,not be communieated at all if the 
authorities so.,desire. As regards the right of representation 
the latter part of the, sub-section seems to imply that when the. 
order is to remain in force for more than 3 months, the right of 
representation should.be given to the aggrieved person and..the 
representation shall be referred for consideration to the Advisory 
Tribunal constituted under-section g sub-section (4) of the: Act. 
The right, however, is purely illusory as would appear from 
the fact that even in cases where the order is tq be operative fox 
more: than; 3 months, there, is no obligation on the’ part of the 
authorities to, communicate to. the person the. grounds: upon. 
which theiprder was, made. ,, The aggrieved. person consequently 
may, not at alt be apprised, of the allegations, made against him . 
and it, will ,be impossible for him;to make any adequate or; 


+ 
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proper representation; if'he 'is$'not' tdld on what grounds the 
order was passed. In my opinion, this, is an equally unreason- 
able provision and neither sub-section (8) nor sub-section (6) of 
section 4 of the Act can be said to have imposed’ restrictions 
which are reasonable: irí the ‘interests of the general public. 
My conclusion, therefore, is that under section 13 (1) of the 
Indian Constitution, these próvisions of thé Act became void and 
inoperative after the Constitution came into force, and conse- 
quently the order made by the District Magistrate in tbe present 
case cannot stand. — ^ 


m Wy fo DA BND LESEOU iy Ot 


I would, therefore, allow the application and quash the 
externment order that has been passed against the petitioner. 


SC c we Ec Petition dismissed. 


^ 


v. 
The State 
of Delhi. 
Mukherjea, J. 
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APPEAL, FROM ORIGINAL CIVIL. 

: fo. Age quo SPI oe mw SY) alan "UR ne 
(n ' ates = | Gale if . A 
Before. Siy Arthur Trevor Harries, Kt., Chief Justice, and 
; ai Mr. Justice, S. D. Sinha. 

gon uh i m rug lox 
NILIMA SARKAR AND OTIIERS" i 


i p. , ! E 


GOVERNOR GENERAL IN COUNCIL. 
i | 


1 pb y (di ' 


oe ee rd "oru ‘A 
vate i "i (on NS : : 

The Indian Independence (Rights, Property and Liabilities) Order, 1947, Arts 
9 and so—Claim under Fatal Accidents Act (XIII of 1855)—Decree passed 
before the partition of India—Defimtion of “ cause of action’? — 
“ Financial obligation”? under Ait g of the Indian Independence 
(Rights, Properties and Liabilities) Order, 1947, whether includes a 
decree passed for a liability in respect of actionable wrong—Notice under 
section 80 of the Civil Procedure Code (Act V of 1908), whether forms a 
part of cause of action. 


The plaintiffs made an application for execution of 2 decree dated the 
13th. March 1945, obtained under the provisons of the Fatal Accidents Act. 
The plaintiff's husband died as a result of Railway accident on Dacca Mail 
on the sth August, 1940. The accident occuned at a place which is now 
within the dominion of Pakistan. Question arose whether the Dominion of 
India or the Govt. of Pakistan is liable under the decree. The further ques- 
tion arose whether notice under section 80 of the Civil Procedure Code 
forms a part of the cause of action: 


Held—{i) The liability under the decree was in respect of an actionable 
wrong other than breach of contract and therefore. Sub-Section 1 
of Ait 10 of the Order would apply. 


(ii) But cause of action which gave rise to this claim arose only within 
the Pakistan Dominion and therefore the Government of Pakistan 
was liable and not the Government of India. ' 


(iu) A decree, of course is a financial obligation but it is clear that 
the phrase ‘‘ financial obligation’ in Art g of the Order cannot 
cover decree for tort. The phrase '' financial obligation ” in Art 
9 must be read ejusdem generis with loan and guarantees. 


(iv) The words " subject to any liability in Tespect of actionable 
wrong ” in Art 10 of the Order are words wide enough to cover 


* Appeal from Original Order No. 129 of 1949 against the order of 
Banerjee, J., dated 17th June 1949 in an execution matter. 
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liability under a decree made in 1cspect of a tort and that being so Civi. 
Art 9 annot apply. Be e ap edF Las . oci —— 
; 1949. 
G) For the purpose ‘of bringing a sii notice under section Bo of the bond 
i Code of Civil Proccduic docs not form any part of the Lil ; Nilima 
* © of action. $a obf 1 ‘ to ola gf 60 Sarkar 
= ‘ pue hv ` . oo lun : i * x 1 pa 3 
Dominion, of Índia v. Jagadish Prosad Pannalel (1) not approved. Govcrnor ' 
pode yy aril G ` te v a Y wives nn JE NC wo Cufrü obf eb: oy vt 
, "A ; AY ' ' General 
‘ Judgment and Order'of Bancrjce, J: upheld — 5 c: 87 st ' '! in Coundl. 


ie y the Plaintiffs. , 
' E i E 
Execution ot a decrec in.a apnee Governor: General - 
of. India as representing the East, Bengal M Co. AMOR 
damages under the-Fatal Accidents Act., ; '.. seth GO AEN 


. The. material facts, will MP front the EM i 
Messrs. S. K. fs aud P. C. Mullick for the Appellants. 


Mesi: H. N. Sanya ae Gaur ‘Mitra for the Respondent i 
pos 

The judgments P the bates were as follows— 

Harries, C. J. :— This | is an opel from a idunt and December, r5. 
order of Banerjee, ds dated June 17, 1949,- fade in an‘ execution 
matter. : à ; 

The plaintiffs ‘who made this 'application for éxecution 
had broupht a suit against the Governor Gencral of India as 
representing the East Bengal Railway Company claiming damages / 
under the Fatal Accidents Act (Act XIII of 1855). Their 
case was that Rai Saheb Indu Bhusan Sarkar, the husband of 
thc principal plaintiff, was travelling in the carly ‘hours of the 
morning of August 5, 1940, in the Dacca Mail which was pro- 
ceeding towards Calcutta. It was alleged that by reason of the 
negligence of the Railway the mail train was derailed and as a 
result of this accident’ Rai Saheb Indu Bhusan Sarkar was 
injured and died at the scene of the accident. Admittedly the 
accident occurred at a place which is now within the Dominion 
of Pakistan, , 


Belore partition a suit had been. instituted i in Tespect of the 
dcath of the Rai Saheb and the suit was eventually transferred 


1 , 
' 
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Q) (1935) 84 CLJ 175; 4 D-LIR. Cak. 13. 
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Civi." — to this Court for hearing. A decree was passed in favour of 
=> the plaintiffs and the date of that decree is March 12, 1945, 
that is nearly two and a half years before the partition took 
Nilima place. There was an appeal which was dismissed by an 
Sarkar Appellate Bench of this Court after partition had taken place. 
_ It was this decree obtained under the provisions of the Fatal 
General Accidents Act that the plaintiffs sought to execute in the applica- 
in Counal. tion which they made to this Court and which was heard by 
c. Banerjee, J. ^ 
Harnies, C.J. ot ` ES 
E . The Dominion of India contended that they were not 
liable and that the liability rested solely on the Government of 
Pakistan ‘by: reason of Art"io of the Indian Indspenpenee 
(Rights, Property and Liabilities) ‘Order; 1947. 


The Indian Independence (Rights, Property and Liabilities) 
Order, 1947 was promulgated by the Governor General of India 
in exercise of the powers conferred by section 9 of the Indian 
Independence Act, 1947. The Order inter alia apportions 
liabilities which had: accrued against the Governor General in 
Council representing undivided India before t die partition. 


Article 10 of the Orders is in thee terms: 


^ ) Where immediately before the —— ds the 
Governor-General in Council is subject to any liability 
. in respect of an actionable wrong other than breach 

of contract, that liability shall,— 


. (a) Where the cause of action arose: .- wholly within the 
territories which, as from that day are the territories 
of the. Dominion of India, be a liability of that 
Dominion; 


. (b) Where the cause of action arose wholly within the 
territories which, as from that day are the territories 

. of the Dominion of Pakistan, be a liability of that 
Dominion, and, " 
© in any other case, be a ont, liability of the Dominions i 
_of India and Pakistan." ' "' 


Banerjee, J., held that Art jo of the Indian Independence 
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(Rights, Property and Liabilities) Order, 1947, governed this case 
as the accident and death occurred at a point which is now in 
Pakistan. The learned Judge was of opinion that Sub-Clause 
(b) of Subsection (1) of Art 10 applied and therefore .the 

. liability under the decree was not a liability of the Government 
of India, but a liability of the Government of Pakistan, Accord- 
ingly Banerjee, J. dismissed the application for execution and it 
is from that order that this appeal has been preferred. 
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Goveinor 
Gencral 
In Council. 


It was contended in the first place by Mr. Das on behalf of Harrics, C. J. 


the appellants that Art 10 of the Indian Independence (Rights, 
Property and Liabilities) Order had no application whatsoever 
to this case. His contention was that the appropriate Article 
was Art g of the said order which is in these terms: 


“All liabilities in respect of such loans, guarantees and 
other financial obligations of the Governor-General in 
Council or of a Province as are outstanding immediately 
before the appointed day shall, as from that day,— 


(a) in the case of liabilitics of the Governor-Gencral in 
Council, be liabilitics of thc Dominion of India............... 7 


The contention was that as a decree had been obtained 
against the Governor-General in Council it was a financial 
obligation of the Governor-General in Council outstanding 
before the appointed day, namely, August 15, 1947. As this 
obligation was liability of the Governor-General in Council it 
became after partition a liability of the Dominion of India. 


In my view Banerjee, J. was right in holding that this case 
came within Art 10 of the Indian, Independence (Rights, Pro- 
perty and Liabilities) Order. The decree in this case created a 
liability—and the decrce was in respect of the tort of negligence. 
The liability under the decree was in respect of the negligence of 
a State Railway Company, that is, in respect of an actionable 
wrong other than breach of contract. The liability therefore of the 
Governor-Gencral in Council immediatcly before the appointed 
day under this decree was a liability in respect of an actionable 
wrong other than breach ‘of contract and therefore it seems to 
me that the case falls precisely within sub-section (1) of Art 10 
of the Order. The Article then gocs on to provide as to which 
Govcerument after partition is liable and- the deciding factor is 
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i 
i 
| 
| 
the-pláce at which the cause of action" wholly arose. “If the cause 
df action wholly arose within what is now India the Dominion 
of Iüdia is made liable; whereas if tHe ‘cause of action wholly 
arose at a place which is now within! Pakistan that Dominion 
is made- liable: : There is a further prpvisión that. in an other 
case the liability ‘was to je a joint one. 


asm Y uos Tn sU + - t i ea ghd 
I 


There cin bé nó doubt whatioever that the cause of action 
in this case arose .wholly within the Dominion of Pakistan. 
` The ‘negligence occurred ' at the point of accident within 
Pakistan, and that negligence resultéd! in the death, of the Rai 
Saheb ‘within Pakistan. ‘It seems ‘to’ me that. the cause of 
action which gave rise to ‘this claim arose wholly within 
Pakistan and therefore the Governmeht df Pakistan’ was liable 
and not the Government of Indis. 


t 


D 





In my ' judgment the case cannot fall within Art, 9. -of the 
Indian Independence (Rights, Property and, Liabilities) Order. 
` A decree of course is a financial obligation, but I.think it is 
dear that the phrase "financial obligations" in Art 9 cannot 
cover decrees for port, It, seems to me that. the phrase " financial 
obligations " in Art 9 must be read ejusdem generis with. loans 
and guarantees. The pbrase I think must be held to mean 
financial obligations of the nature of pans and guarantees. 


Further, I ‘think it is Vilar that the financial obligations 
referred to in Art gare the obligations of.a contractual nature. 
Article 8 deals with. liabilities in'respect of contracts and, sub- 
section (6) of Art 8 provides that the provisions of that Article 
shall have effect subject.to the provisions of Art 9 of the Order. 
In other words.Art 9 i» an.exception to Art 8 which suggests 
that-Art 9 really ae with financial opHgranuet of a-contractual 


nature. "S Bal ous 
> | 





“In any. event it is really unhecessary to: decide what the 
phrase ' * finahicial obligations” covers, use in my view. Art 10 
covers precisely ‘the tacts of this case: Mr. Das had-contended 
that Art 10 would only cover liability for tort where no decree 
had been obtained: That would lead to a somewhat odd result. 
Assume an accident to have happened in what-is now Pakistan 
and a decree had been obtained before August 35, 1947.. In 
' such a case if Art :9 applied the present Government -of : India 
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would be liable; whereas if no suit had been decided ,before the 


appointed day the.Government of Pakistan, would clearly have . 


been liable under Art 10.,, I cannot see why a different; Dominion 
should be.Jiable because a decree had been obtained upon. a 
tortious cause of action before the appointed. day. It seems to 
me that Art 10 was intended to fix what Province was liable in 
respect of all tortious liabilities: which had arisen before the 
appointed day, no matter, whether the liabilities had crystallised 
into decrees or, not, The words “ subject to: any liability in 
respect, of actionable wrong” are words wide enough to cover 
liability, under a. decree made in respect of a tort. , That being 
so, Art 9 cannot apply, and the learned Judge riga TE 
Art jo and dismissed the ELE 
D z à MPH scies [d 

..Mr. Das Ane argued aliat even if Art 10 applied it could 
not -be. said that the ‘cause of: action arose wholly within the 
territories of the. Dominion of. India. He urged that the giving 
of notice under section 80 of the. Code of Civil -Procedure was 
part of the cause of action and as that notice was served at. a 
place admittedly witbin.the. present Dominion of India the cause 
of action for the suit arose partly.in Pakistan and partly in India 
and. therefore he contended the case fell within -Art 410(1) (c) 
of the Order and both Dominion -were liable and consequently 
execution oe es aan the Dominion of India. : ias 


t 


"This point was ined before Biherjee " and 'reliancé was 


placed upon' the casé of Dominion of’ India 'v.'Jajdish 


Prasad Pannalal (1) which was decision of a Bench of 
which I was a member. ‘In that'cáse I stated: ' “It is clear 
that part' of the cause of áction against’ the' Governor General 


or the Dominion -of India, is the service’ of notices under’ ‘section’ 


77 ofthe ‘Indian Railways Act and section 8o 9r the Code of 


Civil Procedure” 
«ce e P. 


ar Lmayxy that in that case dii point was hot’ saan m 


was Conceded-and it‘was a case relating to jurisdiction, namely, 
the jurisdiction of the Court of:Small Causes. “In ahy event’ it 
was án ‘observation: made without argument -and therefore does 


riot ‘carry ‘any’. ‘great weight. Banerjee, ‘J. who was'of course 


bound by a Bench decision distinguished ‘the’ case un ‘the ‘ground 


that the’ phrase “ cause of seno means something different’ 


3 aT 


a (1948584. G-L]. iuc Car d PEE TS 
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in Council. 


Harries, C. J. 
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when applied to jurisdiction from what it means when applied to 
the basis of a claim for damages for tort. A distinction has been 
drawn, but it is unnecessary in this case to decide whether for 
the purpose of jurisdiction notice under section 80 of the Code 
of Civil: Procedure might be regarded as part of the cause of 
action. I would prefer to reserve my opinion upon that point. 


I am clear however that in Art 10 of the Indian Indepen- 
dence (Rights, Property and liabilities) Order, cause of action 
means that-bundle of rights which gives a plaintiff the right to 
sue. It means the cause of action which arises from an actionable 
wrong which has been committed. The cause of action which 
the plaintiffs had in this case arose entirely in Pakistan. What 
constituted their cause of action was the negligent driving of a 
train, the negligent maintainance of the track, the consequent 
derailment and injury and death of the Rai Saheb at the scene 
of. the accident. That is what the plaintiffs had to prove to 
obtain damages and that is what was their cause of action and 
that was the cause of action which resulted in the liability of the 
Governor-General in Council in respect of the actionable wrong 
of negligence. It seems to me that for the purposes of bringing 
a suit the notice under section 80 of: the Code of Civil Pro- 
cedure is not part of the cause of action. Section 80 expressly 
provides that. the cause of action must be stated in the notice. 
If the delivery of the notice was part of the cause of action then 
how could the whole cause of action be, stated in the notice 
because it would have to be stated. before the notice was sent. 


Further, I.am satisfied that in the present case cause of 
action cannot possibly include a notice, under section 80 of the 
Code of Civil Procedure. It will be remembered that Art 10 
deals with liabilities ip respect of actionable wrongs which bad 
accrued against the Governor-General in Council before the 
appointed day. There can be no liability unless the other side's 
cause of action is complete. If there was no completed cause of 
action here until notice under section 80 of the Code of Civil 
Procedure was served then it appears to me that Art 10(1) (b) 
is pure surplusage as the Dominion of Pakistan could never be 
liable in any circumstances. Before the appointed day notice 
had to be served on the Governor General at Delhi or upon a 
General Manager of a railway at Calcutta or elsewhere. No 
notice could be served under section 8o at any place in what is 
now Pakistan before the appointed day and therefore even if an 
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accident occurred in Pakistan the cause.of action could never 
be said to arise wholly in Pakistan, if the accident happened and 
the cause of action was complete before the appointed day. If 
service of notice at Delhi or Calcutta was part of the cause of 
action then in every such case the cause of action would arise 
partly in Pakistan and partly in the Dominion of India. The 
case might be covered by Art 10(1) (c), but there could be no 
case which would fall within Art 10(1) (b). That being so it 
appears to me clear that when the phrase “ cause of action” is 
used in Art 10 of the Indian Independence (Rights, Property 
and Liabilities) Order it is used in a sense of the bundle of rights 
necessary to make up the claim. Although a notice in respect of 
death due to a railway accident is essential, the bundle of rights 
which gives the plaintiff a right to sue is the negligence, injury 
or death and those facts must be stated in the notice under section 
80 as the cause of action. Even assuming that the phrase “ cause 
of action” in its widest sense may include a notice under section 
80 of the Code of Civil Procedure I am satisfied that the phrase 
as used in Art 10 does not include such a notice. The view of 
the learned Judge on this point was clearly right. 


No other point was taken and that being so the appeal 
must fail and I dismiss it with costs. 


Certified for one counsel. 
$. B. 8inha, J.:—1 agree. 
Mr. D. P. Roy: Solicitor for the Appellants. 


Mr. S. K. Mandal: Solicitor for the Respondent. 


S.K.R.C. Appeal dismissed 


with costs. 
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Harnes, C. J. 
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JATINDRA N NATH: NASKAR AND OTHERS "7 ' 
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BAHARADDI MOLLA 'AND OTRERS? > , «è 
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Revision—Restitution—Bengal Agricultural: Deblors Act FH B.C. of: 1936) 
-., 37A(8——4werd and order for restoration—Delivery of possession— 
Procedure im section 374(5) proceedings—To follow Code of Crvil 
-Proceduie in regard to execulion of decrees—ODjectors lessees of landlord 
not party to Bengal Agricultural Debtors Act proceedings—Objection in 

| Section 37 (4)- (f) proceedings to be ruled—Decision -in order: for 
, restoration ete tf res judicata and jf can be challenged i im. proceedings 
resisting delivery of possession by the [ ipu UK. i " 


' Where. the tenants “udgment-debtors obtainéd an award and order tor 
restoration ‘and made ati application under section $7 'À (8) of the Bengal 
Agricultural Debtois Act and the lessees- ~~ the landlord made an: objėéaión 
w it: 


Heid that. the objection must be overruled as the objectors were not 
parties to the proceedings under the Bengal Agricultural Debtors Act. 


T. Roy Chowdhury v. Adwaita Charan Samanta (1) f 
‘araprosanno Roy Chowdhury v i Charan Saman (1) ollowed. 


The Bengal Agricultural Debtors Act itself provides no piocedure for 
the Court to follow in a proceeding under.sectión 37A, (8)..6f: that Act. which 
has many affinities with a proceeding under section 144 of the Code of 
Civil Procedure and the proper procedure for a,Count to follow. is the pro- 
cedure of the Code in regard to execution of decrees. 


Nereyah. Chandra ‘Basu v. Rash Behari Banerji (2) followed. 


The proper time for the objectors to be;beard was if and when delivery 
of posesion was sought to be given and they resisted delivery when the 
applicants under section 37 A (8) could come in with an application under 
Order 21 Rule 97 C. P. C. or in the event that the objectors were dis- 
powessed they could come in under Order 21 Rule 100 C. P. C. 


The objectors could challenge the award and the order of restoration 
even at the time of resisting delivery of possession or, after dispossesion, in 

* Civil Revision Case No. 1814 of 1949 against the order of the Munsiff, 
ist Court, Barvipor in Mis. J. Case 180 o£ 1947 dated the 14th May 1949. 

(1) A.LR. [1948] Cal. s39. 

(2) Decision of Mukherjea and Ormond, JJ. in Civil Revision Case 
No. 1721 of 1946. 
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the petition under Order 1 Ruk 100 C. P. C. and the decision in the 
orda so far as ıt affected the objectors is not res judicata. 


Petition for revision by objectors lessees from landlord. 


Petition for revision under section 115 of the Code of Civil 
Procedure. 


Proceedings under section 37 A (8) ot me Bengal Agricul 
tural Debtors Act. ' 


The material facts will appear from the judgment. 


Messrs. Hiralal Cavey and. Harideb Chatterjee for the 
Petitioners. 


Messrs. Shyama Olaran Mitter and Rabindra Noth 


Chowdhury for the Opposite Parties. 
The following judgment was delivered: — 


Roxburgh, J.:—This Rule arises out of proceedings under 
section 37A(8) of the Bengal Agricultural Debtors Act. "The 
judgment-debtors obtained an award and order for restoration 
and applied to the Munsif, 1st Court, Baruipur, under the 
provisions of that sub-section. Objection was made by the 
present petitioners (who were opposite parties Nos. 15 and 16 
in that petition), on the basis of a lease from the landlord. . It 
is unnecessary for me to give details of the nature of the objec- 


tion. The objection was overruled. The objectors were not 


parties to the proceedings under the Bengal Agricultural Debtors 
Act, a position which is quite in accordance with the decision in 
Taraprasanna Roy Choudhury v. Adwaite Charan Samanta (1), 
and subsequent decisions. 


On behalf of the petitioners, my attention has been called 
to the case of Narayan Chandra Basu v. Rash Behari Banerji), in 
which it was held by Mukherjea and Ormond JJ. that where the 
judgment debtor was obstructed in endeavouring to get posses- 
sion’ through Court under section 37A(8), he could make an 
application under Order 31, rule 97 of the’ Code of Civil Pro- 
cedure. The Bengal Agricultural, Debtors Act itself provides no 
procedure for the Court to follow i in a proceeding under section 
37A(8).of that Act which has many affinitie with a proceeding 
under section 144 of the Code of Civil Procedure. The case 


G) ALR [1948] Cal. $29. 


Please Nora POI NS AN 


No. 1711 of 1946. 


June, r9. 





Bahaı addi 
Molla. 


Roxburgh, J. 


- nO order as to costs. 
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cited amouuts to a dccision that the proper procedure for a Court 
to follow is the procedure of the Code in regard to execution of 
decrees. . 


The ground on which this Rule was obtained was that the 
order of the learned Munsif directing restoration to applicants 
Nos. 1 to 4 and incidentally overruling the objections of opposite 
parties Nos. 15 and 16 was incorrect. In argument here however 
a different position was taken and on the basis of the case cited 
it was urged that the objection of the objectors should not have 
been dealt with by the Lower Court: in the proceedings under 
section 37A(8).  . 


On behalf of the opposite parties, it is in turn objected that 
the petitioners ought not now to be allowed to change their 
ground. 


If the procedure indicated in the case cited is followed, there 
can be no doubt that the objectors as lessees from the land- 
Jord were not entitled to be heard at thé time when the applica- 
tion was made under Section 37A(8). "The proper time for them 
to be heard was if and when delivery of possession was sought to 
be given they resisted delivery when the applicants under section 
37A(8) could come in with an application under Order 21 Rule 
97 C.P.C. as laid down in that case, or in the event that the 
objectors were dispossessed they could: come in under Order 21, 
Rule 100. Even if the present order stands, in my opinion, 
they could still come before the Court in the manner above in- 
dicated and take the objection that the decision in the order of 
the learned Munsif so far as it affected the objectors, Opposite 
parties Nos. 15 and 16, was without jurisdiction; in other words, 
that the decision was not res, judicata. In that view of the 
matter, it is not necessary for me to decide whether the decision 

overruling the objection is right or wrong. It is sufficient if I 
make it clear that so far as the present petitioners are concerned, 
it is without jurisdiction and the matter of their rights and posi- 
tion still remains open to be decided, if. at all in proceedings 
under Order 21, Rule 97 or Rule 100 as the case inay be 


The result is that the present Rule is discharged. I make 


5.C. Rule discharged. 
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APPELLATE GRIMINAEA a dig 
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Before Sir Arthur Trevor Harries, Kt., cna. ang and 
. ' Mr. -Justice R. 25 Bechawat.- 


at ro ` r yor oe . fn tes XE 4} ri 


Ey P KAILASH NATH SHAW? ` r3 


Misdirection—Nondirection—Decoity—Indien | Penal Gode (4& XLV of 
1860) section 395—Discrepancy between the FIR. by fhe constable end 
his evidence theres[ter—Two search Hsts—In the first list the alleged 
stolen property recorded ‘ai not found--In the second the stblen property 
was recorded to be found—Matcrial discrepancy as to number of stolen 
springs in the evidence of the Sub-Inspector and investigating officer— 
The names of witnesses end signatures in the second search list epperent- 
ly in seme hand—The search witnesses of both lists not found and not 
produced—The second search list not probably looked into by the 
defence counsel nor by the Judge and the Jury ‘were not addressed on 
it—Feilure to address jury on material matters—Nondirection techni- 


cally—Misdirection, in. lew. old , Rea 


° -In a case of dacolty for removing 45 railway springs by means of a 
lorry, tes iaaeaie moi lis of We coucu of tbt ltr eic ade 
In thc frst, ‘there was no mention of railway springs inside"the lorry' but 
‘only one outside it’and this list was:signed by two witnesses.: Im the second 
there was only one item vir. finding of 45 springs, but this List was signed 
by one witncm of the first list and another person and the two signatures in 
this list as weil as tbc names of the search witnesecs at the top of this lis 
appear (o be Ín ihe same hand. The three search witnesecs could not be 
traced thereafter. The scond list was not probably jooked into either by 
the Judge, the Jury of the lawyer for the defence and the Judge: in hix 
direction to the Jury simply mentioned the existence of the two search Lists 
aie i mea NU, he em pain qute Ha UIN E 
Me 
Héld the rathir astounding natare of this disappearance of: respectable 
search witnesses should have been mentioned to the: jury, as the fatter might 
have drawn quite a different inference from the failure of the prosecution 
to call these witnescs. p S rA 
The Judge should have asked the Jury to consider whether the writing 
SC ihe Fames of Ne view CHE tap or ane ene ee 
pignaturee at Hiec foot Uicroof was, in: the isame hand- inh T 


* Criminal Apptals Nos. -af3.0f 1949' and rto of 19492." 


` 


aea 


'110 


Alay, 26. 


Ta H 
d šf * 
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E re Me UR 
The jury should have bec “catchilly’ directed to consider whether the 
scoond search list was not an entirely bogus document. 


The buidel ‘chin hake no adinistion .bindbig ori hi client. 53" 1 the 
counsel for the defence does véi nóticE. that a docuntént is highly suspicious 
it fs the duty of the Court to point out that fact if the document is suspi- 


cious. The Court caput. take shelter iuelf. behind, a. plea that as the atten- 
the 


tion of the Court was not drawn io it the Court did not look at the docu. 


ment. 


f RS 
Where a learned Judge fails to direct the jury on material matters such 
failure to direct though technically “noni amounts in law however 
j VE acea 


^ Appeal by accused. 
Prosecution of the accused òn a charge of dacoity. 


, The ‘materials, facts will appear from the judgment. 


` “Mr. Sudhànsu:Sekhar Mükherji with Mr. Chintaharan Roy 
for the Appellants. a TER 


(i 


P Mr. J. M. Banerjee for the State., 
The following judgments were delivered: — 


. Harries, 10., d.i These are (wo appeals from convictions 
under section: 395 of the Indian Penal Code. The appellant 
‘Kailash-Nath Shaw, who is the sole ‘appellant in. Appeal No. 218 
‘of igg was’ ééhtencéd 'to three ‘years’ rigorous imprisonment. 
‘The seven’ persons’ who ‘are the appellants ín Appeal No. tio 
9f 1949 were each sentenced to two years’ rigorous imprison- 
ment. +) . ult, um 3 . 

, Ihe offehcé' with which these’ eight ‘persons were charged 
Was a most serious one öf dacoity atid if they were guilty of the 
offence the sentences imposed, namely, threc years’ and two 
years’, rigorous. imprisonment, were far too lenient. As the 
learned. Judge accepted the jury’s verdict be was in my view 
bound "to ‘impose 'very mich’ móre severe sentences than thee 
which he did. ESL f 

The eight appellants were tried by a-learned-Sesions Judge 
and a jury upon this charge of dacoity. -The jury by a majority 
of 3 to 3 found ‘all: the ‘eight appellants: guilty. The learned 


t 
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Judge apparently agreed with the verdict and sentenced the 
appellanu in the, manner I haye indicated. . He be. X. 

Mr. Sudhansu Sekhar Mukherj Cwhu has appeared on behalf 
of the appellants, in both tbe appeals, has contended that the 
-charge to the jury in this case was grossly inadequate and that. it 
contained sych.misdirections that the verdict of the jury must be 
held’ to be viliated. What Mr. Mukherji suggests is non- 
direction rather than misdirection. It is clear however that 
where a learned Judge fails to direct the jury on material matters 
such failure to direct amounts in law te a misdirection.. 

The case for the prosecution is a somewhat astounding one. 
The occurrence is said to have taken plaoe on May 11, 1948 at 
‘about g A.M. at or near a Railway Yard known as Halisahar 
Yard which seems to be some distance from Halisahar Eun 
Station. 

According to the prosecution two constables, one of whom 
certainly was armed, if not both, saw a lorry. approaching the 
railway yard from a distance of about a quarter of a mile. . The 


-lorry had its headlights on and apparently was. approaching to- ` 


wards the constables. , According to Constab]e Biswanath, P.W. 6 
who was the principal witness in the case, he walked forward 
about half a mile when he found the lorry stationary alongside 
the siding but .with its headlights full on. He notickd,. so he 
‘says, a number of people loading railway wagon. springs inta the 
lorry and he advanced with a.view to preyentipg what in his 
view was obyiously theft. It may be observed that there were 
a number of condemned railway wagon springs lying at the siding 
which had been sold to a private firm. According to Biswanath, 
as he approached somebody came from the lorry and threatened 
chim with the result. that he retreated. He withdrew, so it is 
said, a matter of. 20 or 25 cubits and remained under a tree. 
After a short lapse of time. Biswanath says that somebody tried 
40 start the lorry which was still standing with its headlights full 
on. , Fearing -that, the lorry might escape. Biswanath fired one 
shot and then; according to him, remained at ,the spot under 
-the,tree for about eight to ten minutes. Others then came up 
and the party advanced towards the lorry-and, found the «river 
Ritting in ‘his- seat. apparently, dead. Alongside him: was -the 
appellant Kailash Nath Shaw and, in the lorry., id were the 
even other appellants.. , 4 EON 
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.'- According to- the "prosecution, after the shot same people 


apparently ran away.:'It is‘said by some witnesses that 20 or 30 
people ran away, but the appellants, for reasons best known to 


-themselves;-are said to have remained quietly in the lorry for a 
uperiod of eight-to ten minutes to await arrest and, they were 


in due‘ course-arrested. «According to the prosecution there were 
at AIRE me alate: DODE oF pene ay 

LA fire: ieee report was E made: util 12 noon and 
in ET report it'is stated that when! Biswanath and the constable 
who accompanied’ him, Chittaranjan Dutta, saw the lorry there 
were about 80 or 40 men loading the lorry. Biswanath is said 
to have shouted to them to stop whereupon one man threatened 
him,at the point of a revolver to remain silent.. Biswanath 
finding himself, in danger fired a round which killed the driver 
who was attempting to start the -lorry. On hearing the firing it is 
.said that other constables came up and managed to arrest the 
eight i a but the other culprits made pu their escape. 

n ' Paie Haa v. f Po atego o , 

The. ‘Investigating - officer: 'appearéd - and, SUN to the 
prosecution: ‘there were 45 wagon springs in the lorry. A search 
list war prepared"of what-was found: in the lorry and on the 


‘ persons. of the appellants who were found in it. That search list 


-was witnessed by two persons. But that.list contains no re- 


` ference whatsoever to springs in the lorry" but to one spring lying 
near where-the lorry was standing; However a second search list 
‘is said to have been drawn up and this is also said to be witnessed 
-by two persons, one of whom is'said to have witnessed the first 
“search list. “Why the same persons did not witness the second list 


was not! explained. by the prosecution and indeed none of the 
search: witnesses were called at all., The learned Judge ‘in his 
charge to the jury dealt at very great length with the law and 
with the evidence given by cach of the witnesses and the defence 
must concéde that the learned: Judge pointed‘ out to the jury 
very serious discrepancies in the evidence’ for the prosecution. 


-No point can be made by the appellants on the aspect of the case. 


The learned Judge, for example, pointed out quite fairly the con- 


/fict- between Biswanath’s evidence! and the evidence of other 


witnesses; and ‘the’ conflict between Biswanath’s evidence in the 


‘Sessions Court and' the first-information report. - In the Sessions 


Court: Biswanath did: not state that somebody came forward and 
threatened him 'with'a revolver; All he said was that they 
threatened him with something that looked like a revolver. 
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Quite obviously at the Sessions trial the story.of threat by. 
pointing a revolver had,to be abandoned. as no revolver was 
found on any of the appellants.. . In fact no weapon of any kind 
was found on any.ot the appellants.and -what is stranger still 
Kailash Nath Shaw, who according to the prosecution had. come 
to commit a dacoity, had come with a sum of Rs. 500/- in his 


pocket.. - . . 5 
A x $ed : Eo SALES eee AS. os 
Learned Advocate for the; appellants,: however, has stressed 
the fact that the learned Judge in his charge :to,the jury makes 
no reference whatsoever. to the suspicious circumstances sur- 
rounding. the bringing into existence of two search lists to which 
I have made reference. : sow od : a ure 


The essentia] fact which the prosecution had to prove in this 
case was the presence of these railway springs in the lorry. 
Unless there ‘was evidence that the persons in the lorry had 
moved or attempted’ to: move property into the lorry then no 
case of dacoity could possibly be made out. It must be re- 
membered that the case for the defence was that this lorry was 


travelling along a kutcha road where it was eventually found. 


stationary and’-was- brought to'a standstill by shots being’ fired 
by somebody nearby. According to the defence this lorry which 
belonged to Kailash Nath Shaw, had been delivering ‘materials 
to purchasers earlier in the evening and was returning with 
‘Kailash Nath Shaw in it when it was stopped by this firing. 
Whether the defence version was true or not would depend 


‘largely on whether or not railway springs weré found in this. 


loriy when Biswanath and the persons: whe had jme him 
rushed up. os 


That there were railway. springs in the lorry at.a later stage 
there can be little.doubt. But. it seems clear that whereas there 
were 45:springs in the lorry when the investigating officer is said 
to have counted them, there were only 35 when another Sub- 
Inspector counted them a littlé earlier. That :Sub-Inspector in 
the court of the committing Magistrate stated that there were 35 
when he counted them, bit in-the.court of Sessions he tried to 
resile from that position as obviously the evidence did not fit in 
with the evidence of the investigating officer who counted:45. If 
-the number of springs had increased that would, suggest. that 
somebody was putting railway springs into that lorry in order to 
creáte evidence. .The learned. Judge pointed out this aspect of 
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‘the case to the jury and: no complaint can be made against tlie 

summing up on that ground. - What hewever is said against the 

summing up is that it makes no-reference whatsover. to the two 

-search lists beyond the fact. that en were produced RR 
in court. dés cs Marge c3 M SMS 

m pod 5 (S 2t E . MIS cu eae ae Dod 

"Why two search lists were ME it is impossible. to -say 

and why 45 springs should not have been included as the first 

-item in thefirst ‘search list onlysthe police can explain.: The 


- 48: springs were the essential piece of evidence in this case. Yet 


we find that a-search list was laboriously- drawn up and the 


-only mention of wagon springs ‘in that search. list is: the, mention 


of one spring found near the lorry. | i+: 


T That search list appears to have been attested by two search 


witnesses who must be respectable persons of the locality, ‘The 
Jearned Judge did not point out to the jury that neither of these 


search. witnesses. were called, . The prosecution stated (hat they 


could not.be found, But there is no. evidence, at all that any 
„attempt was made to find them and it is difficult to believe that 
two respectable persons of the. locality, can disappear completely 
.Withoyt the possibility, of being traced. The jury should, have 
have been told that if they were not satisfied with the explana- 
-tion_that. these witnesses could not be found they might infer 
that the witnesses would not have supported the prosecution. if 
„they. had been called, , The learned Judge, as I have said, makes 
no reference at all to the fact that, neither of these search wit- 
nesses, were,.called and to the further fact that in that search 
list there is no, reference at, all to springs in the lorry, but there 
is reference only to a spring lying on the Ground near the lorry. 


. The. second search list is.a: most suspicious document and 
'a.most cursory glance at it must inevitably raise suspicions. 
'Whether the leatned- Judge or. the. jury. ever looked at this docu- 
-hnt it.is impossible to say and it appears to me that leained 
Advocate for.the.defence could. not.have looked at it either, 
because certain features would have diari aes them- 
eves on Him dine bad Qoe ee : fenus dba 
Se Ao AT S | ae Ge ul ole Sup o 
The. second list merely contains ore item, namely, 45 peagon 
‘springs found in the lorry. Two.search witnesses are named one 
‘only: of them being a witness tọ the-first search: list. -Why the 
‘second witness-to the first -list did. not attest the secohd oH no 
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explanation is given:and it would appear as if these lists were 
made and: drawn up at a different time. But why that should be 
so it is impossible to say if the springs were in the lorry at the 
time the first earch list was drawn up. If the wagon springs 
were in the:lorry when ‘the first search list was drawn up, why 
were ‘they not included in the first list and why was it neces- 
‘sary to obtain a different witness, and in any event why was not 
this other witness, the.new witness in the second list, called? He 
‘should have been a: respectable person 'of the. locality, but appar- 
*ntly he also disappeared from this locality leaving no trace. 
‘It is indeed astounding to find that three search witnesses should 
.disappear in this most amazing fashion leaving no trace what- 
soever behind them. The rather astounding nature of this 
disappearance I think should have been mentioned to the jury as 
‘the latter might have drawn a quite different inference from the 
failure of the prosecution to call these witnesses. - - 


A'glance at this second search list also shows that the 
signatures df the two witnesses appear to be in the same hand. 
Whether the two signatures were written by the same persons 
would of course be a matter for the jury, but 1 think the jury 
should have been warned about it'and asked to consider whether 
these signatures were genuine at all, particularly having regard to 
the fact that neither of the persons who are supposed to have 
signed is called ás:a witness. Further, .the names of these search 
witnesses which have to be inserted at.the head of search list 
appear to have been inserted by the same hand as that which 
wrote the signatures in the search list. Of course it would be 
for ‘the jury to say whether the. writing was in the same band, 
‘but the similarity is such that that point sbould:have been made 
to the jury in the summing up. and they should have been asked 
to consider whether the names of the witnesses at the head of this 
document and their signatures at the foot were or were not all 
written by the-same. person. : 


Further, a comparison of these documents make it quite 
‘clear that the.person who wrote the names of the..witnesses in 
‘the first search list could. not possibly have written their names 
‘in the second search list because even to a person without the 
slightest knowledge of ‘handwriting, the handwriting is entirely 
diferen. Why was it necessary 'to obtain’-the services of some 
other person to write the names of the witnesses in the second 
search list? Why could not the officer, who. wrote the headings 
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„of the first scarch list, havt iwritten-the headings of the second 
‘search list? The prosecution offered no ae an: the 
“jury were never asked to consider the facts: — f 


Mr. e is PRE iat: the. Solis ce not Piom 
in law to draw up.a search list. -But I need not enter into that 
question. Search lists are said to have been'drawn up and were 
put in -evidence-and>-one of those documents. appears on tbe: 
face ‘of- it to be a-highly suspicious document. Further, the 
-persons who are supposed to have witnessed both these docu- 
‘ments were -never called. Lf those documents are genuine and 
were supported by the search witnesses the prosecution would. 
have gone along: way- to proving that there were springs in the 
lorry. But the jury should in my view have been carefully 
directed to consider whether the second search list was.not an 
entirely bogus document: If the jury ‘had come to the con 
clusion that it was, it might well then have come to the con- 
clusion that the case for the prosecution, that springs were found 
in this lorry, was false. Mr.. Banerjee also contended that as 
learned Advocate for the defence had, not noticed the suspicious 
features in this second list the Judge was junder no, a to pond 
aniy eee the search lips to de jury. ] dedo LN. 

Iti is an elementary Prlciple of criminal 3dainitisdos tha. 
‘Counsel can: make no admission binding on his client. ‘That 
being so, is his client bound by the fact that Counsel is not-astute 
enough to discbyer: some obvious flaw in “evidence? NG 


iy 


Further, if stich a flaw in the evidence exists and has been 


‘overlooked by Counsel, docs -that exonerate the learned Judge 


from putting thc case fairly and properly before tbe jury? -If 
"Counsel for the defence does not notice that a document is highly 
‘suspitious it is the duty of: the court to point that fact out if 
the document is suspicious. The Court:cannot shelter itself 
bchind a plea that as the attention of the Court was not drawn 
to’ it the court did not look at the document. -It appears to me 
in the present case that the learned Judge should have most 
carefully warned the jury about these: searching lists and have 
warned them further that a'serious inference could be drawn 
against the prosecution by their failure to call any of these search 
witnesses, if the cxplanation that the search witnesses had mira- 
culously' disappeared. was ‘not accepted by tbe: ih ere 
whatsoever was said"üpon this matter. ~ - i 
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There. is-.one other feature which ‘is rather stribing: and Camut. 

which the learned Judge omitted to notice in-hjs charge to ‘the is 
jury. Biswagath in his evidence stated’ that he fired only-one D 
‘shot. .But a Sub-Inspector who came on to the scdne fairly soon — 'Kailash Nath 
,alterwards stated in the court of the committing Magistrate that Shaw 
he found a number of cartridges ncarthe lorry, though he tried The 
in the court of Sessions to resile from that statement.. The first a 
information report only. mentions one shot and there is'only one Harries; C. Y. 
cartridge mentioned in-the first search list. There were however — 
threc wounds on the deccased drivera. graze on the forehead, a 
serious wound on the neck which was obviously a gunshot wound 
and the gunshot had fractured the vertebra and «there (vas also 
what was obviously a gunshot wound on the left side of the 
chest. The doctor who was called as a witness stated in the 
court of the committing Magistrate. that all these three wounds 
could have been caused by-one bullet, but how: one bullet: could 
fause a graze on the forehead, a serious-déep: wound or the neck, 
and a fractured. vertebra. and a wound which ‘appeared:to have 
, been bone deep in the chest, is wholly impossible to understand. 
I cannot believe that the doctor: really meant that.these wounds 
could possibly have been caused by one bullet, but, that is what 
he is recorded: as having said. .The wounds would suggest that 
there "were a, number of shots which would. leave:a nuihber of 
cartridges lying near the lorry.as. spoken to. by a-witness:in the 
court of the committing Magistrate.- The learned Judge says 
nothing, about this very odd piece. of medical evidence: Heidid 
mention that the Sub-Inspector had stated in the court of the 
committing Magistrate that he- had .found cartridges’ and- had 
later resiled from that statement, but he never asked the jury 
to consider whether the wounds did not show that. there: must 
have been morc than one shot and that the evidence of Biswanath 
was obviously. untrue, ; ; (ue veu 

If there is any truth in the defence version, a number of 
shots might well have. been fired to stop this lorry. “Biswanath 
‘might have suspected that. this lorry. was after no:good although 
admittedly it was standing on-a kutgha road which was.a public 
road and jt might well have been there for purposes which were 
entirely innocent. If a constable suspected that the occupants of 

the lorry, had some criminal designs he might well-have fited to 
stop the. lorry and accidentally hitithe driver and he might well 
have fired a number of shots. This: aspect of the case was never 
brought tq the attention of the jury although it is: not of such 
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‘importarice. The failure however to draw tlie'attention of the 
„jury to the suspicious character of at least-one' of the search lists 


and the suspicious: nature of the’ evidence’ accounting! for the 


failure to call any.of: these: search witnesses was to my' mind a 


most, material non-direction which might well have led'to a gross 
ea t . 

in my view hemin up in this cabe was so defective 
that the verdict of the jury which was a' majority verdict of guilty 
um et M T E UR f 


ipe the dod 


2 pe cuedión meu alee bat should -the- court do? ‘Mr. 
Banerjee on behalf of the prosecution: has askéd us to order a 
retrial.: But it appears to me that the: évidence in this case is 
so unsatisfactory that it-would not be safe to order a' retrial. 


‘The case for-the prosecution: as deposed to by the witnesses is 


most unlikely.. Would a-lorry. filled with people who had come 
to a railway yard .to pilfer, come up with its- headlights ' full on 
and. keep .the headlights on-‘after it had been brought tö a 
standstill?,..The yards were not very far from a railway ‘station. 
But yet, it;is suggested that the dacoits in this case advertised 
their . presence by keeping their headlights’ full on. Further 
Ty Biswanath advanced or at least when he fired dbdut x0 or 
8o persons made good tlieir escape: But the eight appellants 
including. Kailash. Nath Shaw seem to have’ been rooted to the 
lorry:and remained. there calmly for eight or'ten minutes until 
they were. arrested. That appears to me to be a most unlikely 
story. Further. Kailash -Náth Shaw admittédly had Rs. 500/- 
on his person and: I have yet.to hear of:a dacoit seing ‘out’ 2 
commit a dacóity with D paes kunl s menep 
ed rete dE b^. c s "e i 
‘Ai there are serious iici ‘between is version 
in the first information report and the version given by the wit- 
nesses. : I: have. referred for example to the part played by a 
revolver -ip the first information report. Obviously a revolver 
had to be left out in the evidence because nothing like a revolver 
was found. In fact these qdacoits came’ to commit ‘a’ dacoity 
armed with no weapon of any Eng lethal or otherwise. ^ 
Eb dite wt D dew - 
Again.the contradiction e the: witnesses ‘is so serious. 
Biswanath's version is that "when he wasithreatened he withdrew 
and. fired when: somebody moved to start the ‘lorry. He then 
remained for eight or ten minutes at tbe spot from’ which he 
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fired before anybody came up and then partly advanced towards CRBANIL. 
the lorry. His companion gives an entirely different version. ER 
According. to him, -Biswanath fired and both of them ran up at ii 


once and-others joined them... If Biswanath is telling the truth Kailash Nath 
his companion Chittaranjan and other witnesses.are obviously Shaw 
telling a false story. It appears to me that the evidence is so T 


discrepant that it would be very..difficult:to place any reliance on EU 
it. If these witnesses are doubted then it would be quite im- Harries, C. J. 
possible to hold with any certainty that there were wagon springs — 

in this lorry when the party first approached. That there were i 
wagon springs in the lorry lateris conceded by the defence. But 

their case is that they were put there in order to make a ase. 





It must be remembered that if Biswanath had, simply fired 
to frighten’ this advancing lorry.and had .killed the driver 
then he might wel] have been faced with a serious charge. 
- According to the defence, the prosecution: realising that cfeated 
evidence of a dacoity inorder to shield’ Biswanath and offer him 
a defence from killing the driver. —'' 


In my. view the evidence in this case is not such that would 
warrant a court ordering a retrial and ‘that: being ‘ŝo I would 
allow these appeals, set aside the convictions and’ sentences and 
acquit the ‘appellants of the offence of dacoity. ; : 


Mosi a 
bail and, their, bail bonds .are discharged. ‘The. remaining 
appellants must be: released .forthwith : unless DA a By the 
authorities on any other charge. : 


ri 


, Re 8. Bachawat, J.:—I agree. NE 
n ie pou aor an tte jd. : * djpialr allowed: 
hn ad 
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$ soni Mr.. Justice Mehr Chatid Mahajan, Mr. Justicé. ^ 
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o. cS THE STATE. |. 


Constitution of India, Arts 132 to 136—Special | leave to appeal to the 
| Supreme Court, when to be: grden—Privy Council's Judgment, effect 


Y: DEM “point. can. be urged in sppedl. 


D 
de 4 5 La ! 


Sy, Only those. pòls cii be urged at: the Énal hearing of the appea} which 


are:fit to be urged at the preliminary stage. when leave to appeal is asked ‘for, 


“and it would ‘be ‘illogical, to adopt different standards at two different stages 


of the same case. 


- + On Aref exainifiationof Att: 146 öf te ‘Constitution aloiig with the 
pronus ng a beeper ti hi lanes 
the is inyested under, the Act is tp be exerelsed sparingly jin 
praec Pap pick ue a ae d: 
should be adopted in graniing special leave in wide range of matters which 
TAX M mt tee 


E 
AT ` t i 


n Mhe Saptemé Court-is not bound to follow 'Privy:Council's décision tob 


rigidly yet wie of thos principles are ‘useful_as furnishing in many cases:a 
sound basis for invoking the discretion of tbe Supreme Court für grafting 


es ` 


judgment and order of the High Court p b for the 
Province at “East ° Þühjab at Simla (D. Falshaw and R. C. Soni, JJ) 
dated the agrd November 1949 in Criminal CAPERE No. 367 of 
1949. 

Appeal by the Accused on a charge of murder of one Buta 
Singh. ki 

Conviction and sentence of death by the Sessions Judge of 
Ferozepore confirmed on appeal by the High Court of Punjab at 
Simla. : 


The material facts will appear from the judgment. 


Vor.. 86.) - SUPREME COURT: . 


AIr. Jai Gopal Sethi, Senior Advocate, Supreme Court (Mr. 
H. J. Umrigar, Advocate, Sufreme Court, with -him) instructed 
by Mr. S. P. ETA, Agent for, the Appellant. . 

"Mr. Basant Krishna ‘Khanna, discale. Géneral of Punjab 
(Mr. S. M. Sikri, Advocate, Supreme Court, with him) instructed 
By diis P. Hm Mehta, ee forthe- Raponienk 


1. 


The. judgment of the Cod was delivered by: — 


Fazi Ali, J.:—This is an: uud ‘by one Pritam Sii 
against the. decision of the High Court of Punjab at Simla, 
upholding his conviction on the charge of murder of one Buta 
Singh and confirming the sentence of death passed on him by 
the Sessions Judge of Ferozepore. The prosecution case, which 
has been found to.be substantially true by both the trial. judge 
and the High Court may be shortly stated as follows. 

t * 

On the 38th Dueb 1648, Pritam Singh - shad nade: in- 
decent overtures to one Punni, wifé of Kakarra Chamar, who had 
been brought into the village-by Buta Singh, the deceased, about 
10'or 12 years ago. Buta Singh; on learning of this incident, 
spoke to Pritam Singh, but finding that his attitude was untom- 
promising, he advised Kakarra to go to the police station to 
report dhe matter. -On. the next day, while Kakarra was going 
to the police station, Mal Singh, the ‘first: prosecution witness. in 
the case; brought him' back telling him that Pritam Singh had 
apologized and the matter should not:be pursued. .On the goth 
December,:at about 5 p.m. just when Buta Singh came out of his 
house, Pritam Singh came up with a double ‘barrelled-.12-bore 
gun and. shot him in the abdomen, and Buta Singh died.a short 
tite thereafter. Shortly after the.occurrénce, Punjab Singh and 
Nal Singh, who. had ‘both witnessed the occurrence, went to the 
police station at Abdhar, which: is.at a distance of 1g miles from 
the place‘of occurrence, and lodged the first information report 
regarding the-murder. In this:report, Punjab Singh reported the 
facts-as'already stated, but he also added that Pritam Singh.was 
drunk when-he ‘fired: the gun:and: his younger brothers Hakim 
. Singh, whoiwas-also.drunk‘was standing ata shortodistanee from 
him ‘and shouting: “ Kill, don't care ^. .None of the other wit- 
neses however. supported Punjab-Singh as to the-part. attributed 
by.thim. to»Hakim Singh or:as to the drunken condition: of the 
appellant or/Hakim Singh, and the. police after due investigation 
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of the case sent-up a charge sheet against the appellant only. 
The appellant was thereafter put on ‘his trial before. the Sessions 
Judge of Ferozepore. .. The learned Sessions Judge, after hearing 
the prosecution witnesses, of whom five were eye witnesses, viz., 
Punjab Singh, his brother, Mitta Singh, Mal Singh, Nikka Singh 
(brother ‘of Mal Singh) and: Mst Phoolah, mother of the 
deceased, came to the: conclusion, in agréement with 4 assessors 
who were present at the trial, that the version given by the prose- 
cution witnesses: was substantially true~: In support.of his con- 
clusion, he referred to the following facts among others: —(1) 
that the first' information report had been lodged sat: the. police 
station without any:delay,(2).that the names of at least 4 of. the 
alleged eye-witnesses were mentiohed in the report, and (3) that 
no suffcient reason.:had been shown as’ to-why.the prosecution 
witnesses should have. conspired to falsely implicate the accused 
in a murder case, ifshe had. been innocent. . The High Court on 
appeal agreed. with the Sessions Judge, and the learned judge who 
delivered the judgment of the High Court observed as follows 
in the. concluding part of his judgment: —"I have given the 
case every consideration and: I have come to the conclusion that 
the-learned Sessions ‘Judge was right in holding that the case 
against::the . appellant. had been - proved UM: reasonable 
doubt." +4. 1 SUUS. by dee ' ` gs tT 


- n . E 
ts no! EA f 14 . i 


"The ippen thèreafter: Hiiva ia jeave to appeal t to 
Boot aud ME: Sethi, the tearned-cóunsel- appearing for him, 
has in support ‘of :the appeal, áddressed to: us very elaborate 
arguments'to show that the conclusion arrived. at. by ‘the cdurts 
below is not correct: (He. has argued. that the alleged eye- 
witriesses. were :ihtimately connected with cach -other' and with 
the deceased, that they and the accused belonged to two mutually 
hostile factions, that: these witnésses had made. discrepant: state- 
ments as to the respectivé: places: from. where théy claimed. to 
have seen the occurrence, some of; them making discrepant state- 
ments about their own position before the :police officer. who 
drew up-the plan: of:the scene of .o¢currence ind before. the trial 
court and also: making discrepant statements:about. thé: position 
of: the’ other- witnesses, and that they should. not be held to. be 
truthful. witnesses. inasmuch’ as they had denied certain: prevjous 
statements made by:them ¢ither before. the police: or: before thé 
Committing Magistrate.: Mr. Sethi also: put forward the, theory; 
which has: been. discredited by boudx.the courts below:on grounds 
which prima facie do. not appear to be.unreasonable, that the 
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occurrence must have: taken place late at night, "tab the ads ‘were 
probably. no cye‘withtessts to ‘identify the real asáailant and that 
the e appelant had been falsely” inkplicdttd o on ! acódunt, of enmity, 


The obvious reply to all these arguments advanced by the 
learned counsel for the appellant, is that this court is an 
ordinary court of criminal Appia and wil You, gierally bea 


ing, allow ‘facts to be redpened, especially when’ two courts agree 
- im their conclusions in regard to them and when the conclusions 


of fatt which are challenged are dependent on the credibility of 
witnesses who have beeh believed „by the trial court which had 
the advaritage' of secing them and hearing their evidence. ‘In 
the present case, the story for the’ prosecution, ‘which’ is neither 
incredible nor'imptobable, is supported by ho léss 5 wit- 
nesses including’ the mother Of the deceased, and their evidence, 
in spite of its infirmities, ‘has’ inipressed 4 assessors and the two 
courts below, who, in appraising’ its reliability, have given due 
weight to certain broad features of the case which, ‘according | to 
them, negative the theory of í conspiracy’ or concoction. ' In these 
circumstahces, : it would be opposed to all: "principles and’ pie- 
cedents if wè were to constitute ‘ourselves’ into a third c court of 
fact and, after re- weighing: ‘the evidence; come to 'à conclusion 
different from that artived at by the tril: judge: dnd the’ ‘High 
Court. '' 


In eur the. appeal Mr... "Seti . proceeded on the 
assum ption that ance an appeal had -been admitted by special 
leave, the entire case was at large and the. appellant was. Tree to 
contest all the findings of fact and raise every point which.could 
be raised in the High Court or the trial court. This assumption 
is, in our opinion, entirely unwarranted. The misconception 
involved in the argument is not'a new one and had to be dis- 
pelled by the Privy Coun in England in Ibráhim v. Rex (1) in 
these’ words: 1“ ao. the Board has’ repeatédly treated 
applications for leave to appeal and: the" hearing of ctiniinal 
appeals as being upon the same'footing: RiePs Case; Ex:parte 


Deeming (2). The Board cannot give leave to appeal where the | 


grounds suggested could not sustain the appeal itself; and, con- 
versely, it cannot allow an appeal on.grounds that would not 
have pufficed for the grant. of permission to bring it", .. , 

' The rule laid down by the- Tnm one is based « on soid 


BRS [1914]. A.C. 515. 
"() 'ü885) io AC. 675." 
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fineness and, in our opinion, only those points can be urged at 
the final hearing of the appeal which are ‘fit to.be urged at -the 
preliminary, stage when leave to appeal is asked for, and-it would 
be illogical to adopt different standards at two different age 
ML RM. aed ed X Jae 

Dao 
[t scems also necessary, to. uke, a. Dew. vene: observations 
relating to the powers of. this, court to. grant, special -leave- to 
appeal in criminal Cases. "Tbe relevant articles of the Consti- : 
tution dealing with the appellate jurisdiction of the Supreme 
Court are articles 132 to 186.. Article 132 applies. both .to. civil 
and criminal gages and, under it an appeal shall lie to the 
Supreme Court from any judgment, decree... or -final 
order of a High Court, whether in a civil, criminal or other 
proceeding, , if the High Court certifies that .the case involves a 
substantial question of law as to the interpretation of the Consti- 
tution. „Article 133, deals with’ the. appellate jurisdiction of this 
court in ‘civil matters only, and it has been drafted on the lines 
of ‘sections 109 and 110 of the Civil Procedure Code, 1908. 
Article 134 constitutes the Supreme, Court as a court of criminal 
appeal. ina limited ‘class of cases only, and clearly implies that: no 
appeal lies to it as a matter of course or right except in cases 
specified therein. Article 185 merely provides that the Supreme 
Court shall have jurisdiction and powers with respect to. any 
matter to which the provisions of article 133 or article 134 do 
not apply, if jurisdiction and powers in relation to that matter 
were .exercisable by the Federal Court immediately before the 
commencement’ of the Constitution under „any ` existing law. 
The last: article, with’ which we are s concerned i in article 136 and 
it nins thus: .—' 

n 136 (a): Notwithstanding sisi in this Chapter, .the 
Supreme Court may, in its discretion, grant special leave to 
appeal from any judgment, decree, determination, septence or 
order in any cause or matter Ee or made us any court or 
EINE in E territory of India, 


- 1 


' $4 Da ecl å 
INO! i uris. Ur ET ! : i 
The points to bë noted in regard. tó this article áre firstly, 
that it is very general and isnot confined merely to criminal 
Cases, as is eyident from the words “ appeal from any judgment, 
decree, sentence or order" which occur therein and which 
obviously cover a wide range of matters; secondly that the words 
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used -in this article are "in any cause or matter", while those  Cxpanat. 


used in articles 134 to 134 are “ civil, trimixal ot thier poced: 
ing", and thirdly that whilé in articles 132 to 134 reference is 


1950. 


— 
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made to appeals from the High Courts, under this article, an ^ Pritam Singh 


appeal will lie from any court or tribunal in the territory of 
India. 


V. 


The State. 


te 


On a careful examination of article 136 along with the Fad Ali, J. 


preceding article, it seems clear that the wide discretionary power 
with which this court is invested under it is to be exercised 
sparingly and in exceptional cases only, and as far as possible a 
more or less uniform standard should be adopted in granting 
special leave in the wide range of matters which can come up 
before it under this article. By virtue of this article, we can 
Grant special leave in civil cases, in criminal cases, in income-tax 
cases, in cascs.which come up before different kinds of tribunals 
and in a variety of other cases. /The only uniform standard 
which in our opinion can be laid down in the circuimstances is 
that court should grant special leave to appeal only in those 
cases where spécial circumstances are shown to exist. The Privy 
Council have tried to lay down from time to.time certain 
principles for granting special leave in criminal cases, which were 
reviewed by the Federal Court in Kapildeo v. The King, (1), It 
is sufficient for our purpoee to say that though we are not bound 
to follow them too rigidly since the reasons, constitutional and 
administrative, which sometimes weighed with the Privy Council, 
need not weigh with us, yet some of those principles are useful 
as furnishing in many cases a sound basis for invoking the dis- 
cretion of this court in granting special leave. Generally speak- 
ing, this court will not grant special leave, unless it is shown that 
exceptional and special circumstances exist, that substantial and 
grave injustice has been done and that the case in question 
presents features of sufficient gravity to warrant a review: of the 
decision appealed against. Since the present case does not in 
our opinion fulfil any of these conditions, we cannot interfere 
with the decision of the High Court, and the appeal must be 
dismissed. 


BKRC | ` - Appeal dismissed, 


(0 (1950) 13 $.C.]. 145. . 
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ai: ‘Sir, Harilal J. Rania, Chief Justice, Mr. dice E 
Es odi Patel „Sastri, "and Mre Justice. S. R. Pus 


dan Dm 


JC RAGHPÁL' MABRAJ,,. at E sh 
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a. /5gqu E ^ xr ; , Sm uc ds ea. 4 I 
^or _BHAGWANDAS DARUKA. AND OTHERS.. 


1 é 
uH 5. Cyd. “Ag e ce ety 1 1 


Indian Régistiation Act (XVI of 1908), Section 17—Fquilable mortgage of 
“immovable properties by deposit: of ‘title deeds--Memorendum in ‘writ 
-ing wher requirdd. to--be- “regittered—Transfer: of ‘Property 4c: dd of 

.. 1883), Sections 58(f) and. 59. t SE CES ag : 


'-Wheh, the ‘debigr’ deposits with the’ creditor the Uile deeds of his 
property with ‘intent ‘th create a séculity, the law: implies a` contract 
betweeh- the ‘parties to create 2 mortgage; and' no registered. instrument 4s 
neque pages eae bee ae SACL ones i toy E 

"rhe crucial question is: Did the | bled to. reducc- iein bas 
eerte lepus edu, If so 
the document requires registratlon. If, on ‘the other hand, Its proper 
construction and -the surrounding circumstances -lead to the conclusion ‘that 
tHe parties didi not intend to do. go, then, there being no. express, bargain, 
the contract to create mortgage, arises by implication of the law from the 
deposit itself with the requisite intention, and the document, _belng merely 
evidential, does, not, require, registration. Ne 
"Civil Apptal No.'EXVII of 1949 against the "judgment and 
decree lof the Patna’  High' ici aeg mep Maie 19470 | in 
FA Roda j : 

el 7) 3» yt pt , t 


appeal: by the: Defendant. tto uon 


Suit to enforce a mora. “eh 
` * ni 
f The watcha fioi will. appear from the EES 
Mr. Shiud Prasad Sinha, Senior pm Supreme Court 
(Mr. Sri Kishan, Advocate, Supreme Court, with him) instructed 
by Mr. Tarachand Brijmohanlal, Agent for the Appellant. 


Mr. B. K. Saran, Advocate, Supreme Gourt, instructed by 
Mr. S. P. Varma, Agent for the Respondent No. 1. 


Respondents 2 to 18 did not enter appearance; 


^ 
FT[Y cua 


hu. . M COURT. 
} ' 
The “judgment of “the Court 3 Was, gained by y a = Wr 

- "Patan Sanit." c Tha ipei arisés "out o a suit 
brought by’ thie’ réspondenits ' against the ‘appellant’ “and ‘other 
members of his joint family to enforce a mortgage alleged to 
have-been ‘creatéd-by the appellant By deposit ore deeds on 
ihe agra October "1936 at’ Galcuttà ros Fs xd 
le ade oP Fad anms an hrsg 57 agar th win ne 
s The short poirit fot devartninaiion in'the- appeal is whether 
the “memoranduiu: -signedi: and’ delivered by ‘the “appellatit " on 
-#grd~October' 1936 and: relied ‘upon by the éspondétiti as 
evidencing ithe creation’--of : the "mortgage: was~ ~“complilsdrily 
registrable .undér ‘s. 47 ‘ofthe ‘Indian Registration Act," 1908, 
‘and, net having?been registered, was" inadmissible in evidence 
-to: prove’ thé fnórtgage. “Ihe Subordinate Judge ‘of Darbhanga 
who triéd the suit,'and the’ High 'Court'at ‘Patria on &pptal, 
held thar therdocument idid not: ‘require | registration ` and: was 
sidnfisible insevidence, ‘and accordingly: decited the suit: ` 
i aat ROL M ci lo na os Ue of anu, det Donee 

"The: question 'turns on/the proper consttiiction -of- tlie 
E iaa »dnd - the ‘circurhstaices under Which "it was 
delivered~to'the respondents: According to: thé-avidence óf'the 
:respondents'cwitgesses. which-“has 'beerr accepted by thé" Courts 
‘below, the accounts ‘relating to the'!ippeliant’s «dealings Were 
‘examined or the-#3rd~October: 19 36; and ‘4 largt-dant was'found 
dueuto. thd’ respondent$^who demaridéd paynfent. The ‘appell- 
"ant: thereupon brqugitti and~yave 'certain' docüments; ‘being! title 
deeds’ relating ‘to: immovable: properties belongibg to'hik family, 
‘for ‘the purpose of beirig*Held‘as se&ürity -for. the aiiotitis theh 
ye .and-.to»become^due on» further: ‘dealings. tA’ draft-Uf'.the 
memorandune .was*théreaftér: prepared Wwhieh ‘the: dppéHant took 
"with him to ‘be’ shown:*to-his lawyer. ánd he returned in’ the 
afternoon; and sighed.and:delivered: it to the respondents.- ^AH 
this: took -place in 'Caléutta.: The :miettieraiidum ‘is -in- the-forth 
.of al letter: addressed :£o-thé'-responllents' .firmi and is’ ‘in ‘the 
following terms: ft. Decano) SQ. c) basa yane cc 
Del Rif aad a 1244 rü|ntisw uat atf hig. cuuclden lY 
t “We Writecte’ put. om:recórd that to-sécüre the? ON E 
of. thé .nioncy-alxeatly: dub £o "you'zfrom -us “õn abdount of ‘the 
business transactions‘betwedn :yóurselves:and ourselves-und thi 
money. that mayzhbertafter«Decome due! onaiceourtt "UE: hich'tratr- 
sactions we have this day deposited with’ you the following title 
deeds in Calcutta at your place of Düsindsi"at No: 7, Sambhu 


THE CALCUTTA LAW JOURNAL. ,[Vor.. 86. 


Mullick Lane, relating to our properties at Samastipur with 
intent to create an equitable mortgage on the said properties 
to secure all moneys including interest that may be found due 


RENE ere ne AN Sce 


eesobusevebececsesseooves 1 -i 
m i at 


“A morte Dy depodt-ot tide dcodi à 3 ong ot stipe 


ee ee 


provides that it may be effected in certain towns (including 
(Calcutta) by a person “ delivering, to his creditor or his, agent 
documents of title to immovable property with intent to create 
a security there.” That is to say, when the debtor deposits 
with the creditor the title deeds of his property with intent to 
Create a security, the Jaw implies a contract between the parties 
to, create a mortgage, and no registered instrument is required 


under.s..59 as in other forms of mortgage. But if the parties 


choose to reduce tbe contract to writing, the implication. is 
excluded by their express bargain, and the document will be the 
sole evidence of its terms. In such a.case the deposit and..the 
document both: form integral parts of the transaction and are 
essential ingredients in the creation of the mortgage. As the 
deposit alone, is not intended to create the charge and the: docu- 
ment, which copstitutes the bargain. regarding the: security; is 
also, necessary and. operates to create the chargé in conjunction 
with the. deposit, jt requires registration under s. .17 of the 
Indian Registration Act, 1908, as 3 non-testamentary instrament 
creating an. interest, in immovable property, where. the: value. of 
such .property,js one.hundred rupees;and upwards, The time 
factor; is not decisive. . The, document may be handed over to 
ithe creditor, along. withthe title deeds and. yet may not be 
yegistrable, aa' in Obla Sundarachariar v..Narayanna Ayyar (1). 
Or, it. may be delivered at a later date and nevertheless be regis- 
jrable, as. in , Hari Senkar Paul v..Kedar. Nath Saha (2). The 
crucial question is: Did,the parties intended to reduce their 
engin tegarding -the deposit-of the Hle deeds to Dae form ot 
@,focumens2. If so, the document requires registration. .' If, on 
the other hand. its proper construction and the. surrounding 
circumstances lead to the conclusion that the parties did not 
intend to do, so, then, there; being no express bargdfn; the con- 
Hac to, create the mortgage.arises by implication of:the law 


"hom the deposit itself with the, requisite intention, and the 


, "us 


document, being merely evidential does not TEE PALME aui" 
,Q), (4981) L-R. 58, LA. 68. i 
uO, (1939) LR 66 LA. 184. | 


i "k 
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_,, There are numerous ae some of them, ;Rot , easy, to 
Teconcilé, whére' this question was. considered with | refe e 
to the “doctithétit'’co ücerned in” "the ‘particular fase. Ii H as dn. 


Batt 


Pta eotta tu VETS 15: 
review "them, ‘as thé two, latest pronour ents } 
of Pay Cou to oh fl ha ee dy 
Allakcrate cas falling’ on” either “bide 495 "the ‘line, ie -Obla 
‘Suntlatachdriar ^N. Narayana Ajar. (1); a sighed m memord T 
Was “delivered fo the” "iffortgagee" along, with the title décds ot 
DENKT T ADS. peer LUIS pfe nt urbs ot 
certain ‘propelties ' deposited as security. ‘The | memorand 
ope! 


stated As agreed upon in ‘person, Y hy have delivered io 





deeds "depone "It was held that The moii lun "i no 
more than à miere record óf the particulars of the deeds und 
did not ‘requiré registration! The’ criterion applied was: “No 
such memorandum can be „Nithin the section Gs 17,0£ the 
Registration Act) ürileks ofi its face it embodies suth terms and 
is signed and delivered at such time and place and in such 
Circumstancés as to léad: légitimately to the conclusion that, so 
far as the deposit is concerned, it constitutes the agreement 
between the parties" In Hari Sankar Paul v. Kedar Nath Saha 
(z) the title deeds were deposited accompanied by a memo- 
randum when part of the advance arranged for was made. 
Some days later when the balance was advanced, another 
memorandum was delivered superseding the earlier one, and 
this was a formal document stating the essential terms of the 
transaction "Berto agreed” and referred to the moneys 
“hereby secured.” It also conferred an express power of sale 
on the mortgagee. Lord Macmillan, after reviewing the earlier 
decisions of the Board, held that the document required 
registration, observing, “ where, as here, the parties professing 
to create a mortgage by a deposit of title deeds contem- 
poraneously enter into a contractual agreement, in writing, 
which is made. an integral part of the transaction, and is itself 
an operative instrument and. not merely evidential, such a 
document must, under the statute, be registered ". 


Turning now to the memorandum before us, it is clear, on 
the face of it, that the parties did not intend thereby to create 
the charge. The document purports only to record a trap- 
saction which had been concluded and under which the rights 
and liabilities had been orally agreed upon. No doubt it was 

(1) (1931) L.R. 58 LA. 68. 

(a) (1989) LR. 66 I.A. 184. 


Cia. 
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"taken by the respondents to how i that the title deeds of the 


pedem properties were deposited with them as security for 
à fnoneys advanced by them, and to Qbviate a possible plea 


Mm “that the deeds Were left with ‘them for other as 


i Was con tended by thie appellant in his writteg statement, 
ping advantage of ‘the non-registration of the memorandum 
: üesüon. But that is far from intending (o reduce the 
pain to writing’ atid | inake the. document the basis of the 
tights” and liabilities of: ‘the parties. In agreement with, the 
Higt we are "of opinion, that the memorandum delivered 
by the appellant along with the title deeds deposited with ‘the 
‘respondents did hot require registration and was properly 
‘admitted | in evidence to prove the creation of the charge. 
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' ‘The appeal fails and. is dismiseéd with costs. 
UU gika 7757 po J Appeal. dismissed. with: costs. 
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gums Mr: Justice Saiyid Fazl Ali, Mr. Justice M. Patanjali 
; „ Sasih, Mr. Justice Mehr. Chand Mahajan and neh Gate 
EP . Mr. Justice B.K. Mukheien hs 
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THE NEW PIECE "GOODS; BAZAAR 60.1, BOMBAY,, 


iS n. QU. a, Sorti 3 i 
Ware r A qe RES quede ree is "og loo cest 
THE. COMMISSIONER PEINE OMETA ROMER , 
Indian Income- tax. Act act XI P. 1933), "Section 9 Q. (8) Municipal Pro- 
perty Tax and “urban immovable property Deductions, if allowablé 
' —" Capital cherje*' in Section 9 Gy (i) Income: Tax: Act, ‘meaning of 
“Bombay ' sia a ‘Act qu top asl Séetion, es A inis 
. Age rgjys ~ s 2 pote ul. x 

,The expression ' ^ cipia] charge " .in sub-clause, (of Section: VN a 
te Income-tax Act cannot connote d charge sn the Capital, ie, the property 
anesed. Cepital hinge bere could oniy can charge created fr a capial 

sür le; a charge to secure the discharge of a liability of capital na(ure 


4 


balades ae ui ee 
Bombay Finance Act 1932 and Bombay Municipal Act that, the taxes are in 
the nature of an annual levy on the property and are sesed on the annual 
value of the property each year. The liability being an annual one and the 
property being subjected to it, the provisions of Clause (iv) of the Sub- 
a TOUR INC RC Basra cs ARTE 


Civil Appeal No: 66 of, ius against a judgment of the High 
Court of eret at nid 
Appeal. by the Medi: Company. as p Vet. wh ox 


The maena facts will ie from the judge, foes 


Mr. irae Senior Advocate, Supreme Court: (Mr. 
N..P. Nathvani, Advocate, Supreme Court, with. him) instructed 
by Mr: M. S. Krishnamoorthi a Agent for the appen. t 

t MEL 

Mr. M. C. Setalvad, PRAE for India (Mr. H. J. 
Umrigar,, Advocate,- Supreme:-Gaurt, with him) instructéd. by 
Mr. P, A. Mehta, Agent for the Um eto orani leon 
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judgment of ihe High! Toutt ‘of Judicature at Bombay in an 
income-tax matter and it raises ‘thie’ question | whetber municipal 
property tax and urban ‘immoveable property tax payable under 
the relevant Bombay Acts are allowable deductions s under section 

9(# 69) BF dbi Indiah Tncolne Lir Acc NER CQ 


The assessee company is an investment company deriving 
its income from properties in the city of Bombay. For the assess- 


f ment year iggo-4i° the net iricomé of-the assesseé under the head 


“ property " was computed by the Income-tax Officer in the 
sum of Rs. 6,21,764 after deducting from gross rents certain 
payments. "The company had paid during the, ‘relevant year 
Rs. 1,212,675 as municipal property tax and Rs. 32,760 as urban. 
property tax. , Deduction of these two sums was claimed under 
the provisions of section g of the Act. Out of the first item a 
deduction in the sum’ df Rs. 48,572 was'allowed' en thé ground 
that this item’ represented tenants’ Burdens paid by the assesaee, 
otherwise. ‘the claim was disallowed. . The appeals of the. assessec 
to the Appellate Assistant Commissioner and to the Income-tax 
Appellate Tribunal were unsuccessful: ‘The Tribunal, however, 
agreed to refer two questions ‘of law to the High: Court. of 


Tc dae 2 x { 


Eo Whether the - -municipal taxes. paid..by the applicant- 
company are an allowable deduction under the provisogs of 
section 9(1) (iv) of the indian Jucome ee Act, EE 

eame ae H Spr 

(3) Wbether the urban iiai slope taxes paid 
hy the applicantcompany: are ‘an’ allowable deduction under 
section 90) e». or iy section 90) V o the ean Income: 
tax Act. agi "T PES 3 

*.À supplementary reference was made: covering a third ques- 
tion which was not raised before us and it is not therefore neces- 
sary to irefef to it. . The High: Court answered all the three 


` To in the D and heno us appell: 


1 H 


“Fhe question for our PE is ‘whether the-muni- 
cipal property tax and{urban-immoveable property ‘tax can be 
deducted as an allowance under clause (iv) of sub-section 1 of 
section 9 of thé Act. ‘The decision of the point: depends firstly 
on the construction of the language employed in sub-clause (iv) 
sub-section’: ‘t Of section g of the Acts and secondly! On & finding 
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as to the true nature and character o£ the liability of the ownér 
under the relevant Bombay Acts for the payment of these taxes.' 


Section g along with the relevant clause runs thus: — 


* o0). The tax shall be payable by in aaea e the 
head ' income.from property * in respect of the bona fide annual 
value of property consisting of any buildings or lands appurten- 
ant thereto of which he is the owner.................. subject to the 
following allowances, namely: — r 


(iv) where the property is subject to a mortgage or other 
capital charge, the amount of any interest on such mortgage or 
charge; where the property is subject to an anriual charge not 
being a capital charge, the amount of such charge; where the 
property is subject to a ground rent, the amount o£ such ground 
rent; and, where the property has been acquired, constructed, 
repaired, renewed or réconstructed with borrowed capital, the 
amount of any interest payable on such capital;.................. à 


It Will’ be aen chát dani 4- colübis: o four. sobria 
corresponding to the four deductions allowed under the clause. 
Before the amending Act of 1939, clause 4'contained only the 
first, third and fourth sub-dauses. Under the first sub-clause 
interest is deductible whether the amount borrowed on the 
security of the property was spent on the property or not. There 
is no question of any capital or other expenditure on the pro- 
perty. The expression "capital charge" in -the sub-clause 
cannot connote a charge on the capital, that ‘is, the property 
assessed. That would be a redundancy as the opening words 
themselves clearly indicate -that the charge is on the property. 
We are therefore of opinion that capital charge here could only 
mean a charge created for a capital.sum, i.c., a charge to secure 
the discharge of a liability of a capital nature. 


In 1933 the Privy Council decided the:case of Bijay Singh 
Dudhuria v. Commissioner of Income-ax, Calcutta(1). It was 
not an assessment under section 9 but an assessment on the 
general income of an assessee who was liable to pay maintenance 
for his step-mother which had been charged on all his assets 
by a decree of court. It was not a liability voluntarily incutred 
by him but one cast on him by law. The Privy Council held 
that the amount paid by hin in discharpe ot that Habilit formed 


(0 (935 LL.R. 60 Cak. 10:9. 
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ER d pm 
t akan oe ecision ; Proceeded on the prindple 
that the outgoings not part of the assessce's income at all, 
the framers of the amending -Act’of’ 1939 'wantéd, apparetitly, to 
extend the principle, so far as the assessment of property was 
concerned, even: to' eases where ‘obligatory payments had ‘to be 
made .out»of the assessée’s income from the^propérty 
with such payrherits,arid-the setohd: sub-clause, naniely, “ where 
the property is subject to an annual charge not beiríg'a capital 
charge, the amount of such charge”: was added; - It’ is this ‘shb- 
clause which the appellant invokes in, support of .its claim to 
deduction of ‚the municipal ‘and urbap property taxes in, the 
present case. ‘in view of the opening words of the newly added 
sub-clause, the expression, E ‘ capital charge.” also used therein 
cannqt have reference | to.a charge, on. the property, and we J think 
it must, be understood in the sam same senge as ip sub-clause (1); that 
is to say, the first sub-clause h aying. provided, for. deduction of 
interest where a capital sum is charged on the property, this 
sub-clause provides for a deduction of annual sums so charged, 
such sums not being capital sums, the. limiting . words being 
intended. fo. exclude Capes where capital raised on the security. of 
the property js. made. Tepoyable in instalments, sas 


E Commissioner of Income: tax, Bombay y. "Wetoséabh 
Rona). a Bench of, the ,Bombáy. igh, Court. considered, 
meaning : of ‘these Words. As regards “ annual charge, Ba ciao 
Eh cena qw e nr ae T 

“The words, I ‘think, "would ‘cover a‘ charge ‘to’ secure7án i 
annual liability". MIU EE Oa 


,. Kania J. as lie then was, said as Follows: =" E 


nien DES = 
i * Ido: nog see how, aichargé , can be annual unless it means a 
charge in respect of a. payment to be made:anruallyZ. |. ot 


‘This construction: ‘of .the-!words -has : ‘beeh followed in thé 
judgment: ‘under appeal scet Meore D ova. ee g 


In Gappumal Kantigiya’ Lai v. Commissioner of Income. tax 
(2) (the connected: appeal E us), the. “of the yaba¢ 
High ‘Court ‘agreed’ with ph pea laced’ o on “these’ STO 
in the ‘Bombay xase, i ie. thé words “a sa es gin à D 
"a 0) [1943] - ELR: Bom, 628. iha a re P CONT quM LETS 
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args occurring. in section 9(1), (Iv) and the 


4 Tn be 


rh rome on) Bent imni S oe 
pps uu dier 
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Sections 143 to 168 concern themselves with the imposition, 
liability and assessment of the tax for the year. The amount 
of the tax for the year and the liability for its payment having 
betn determined, the Act then prescribes for its collection in 
the chapter “ The collection of taxes". Section 197 provides 
that each of the property taxes shall be payable in advance in 
half yearly instalments on each first day of April and each first 
dày of October. The provision as to half yearly instalment 
. necessarily connotes an annual liability. ‘In other words, it 
mens that the annual liability can be discharged by half yearly 
payments. "Érocedure has also been preicribed, for recovery of. 
the instalménts by presentment of a bill, a notice of demand and 
then distress, ‘and sale. Finally section x12 provides as 
follows: — E i 


" Property taxes due under this Act in respect of aiiy build- 
ing or land shall, subject to the prior payment of the land 
revenue, if any, due to thé provincial Government UM 
be a first charge......... upon the said building or land... 


It creates a statutory charge on the building. 


Urbün immoreable property tax ii levisble under section 22 
of ‘part VI of the Bombay Finance Act, 198, on the annual 
letting value of the property. The duty to collect the tax is 
laid on the municipality and it does 10 in the same manner as 


_ in the cffe of the municipal property tax. Section 24 (2) (b) 


is in terms similar to section 212 of the Bombay Municipal Act! 
It makes the land or the building security for the payment of 
this tax also. ` .Fór the purposes of section g of the Indian 
Income-tax Act both these taxes, namely, the municipal | property 
tax as well as the urban immoveable property tax are of the 
sarie character and stand on the same footing. Y 


Mr. ‘Munshi, the learned counsel for the appellatit contended 
that both the’ taxes are assessed on the annual value of the land 
or the building and are annual taxes, although it may be that 
they are collected at intervals of six months for the sake of 
convenience, that the income tax itself is assessed on an annual 
basis, ‘that in allowing deductions all payments made ‘or all 
liabilities incurred during the previous year of assesment should 
be allowed and that the taxes in question fell clearly within the 
language of section 9 (1) (iv). The learned Attorney-General, 


Vor. w) SUPREME court. 


FL. id 


on the otber hand, ipu Vai dub ugh Miei ue aded 


for the yea the liability to pay them arises at, the beginning of 
cach half year and unies a notice of demand is issued and a 
bill presented there is no liability to pay them and that till then 


no charge nder section 213 òf thé Act could ‘possibly arise. and "Goods 


that" the’ liability" to ^ pay being half yearly “in advance, | the 


charge is iot ‘an dnhual charge." It was also suggrsted that’ the 
taxes Were à capital charge 'in ‘the’ sense of the property heing 
security” for’ the payment. “We are’ satisfied that the contentions 
raised by the ‘learned ‘Atiomey-Géneral’ are. pot “sound,” It is 


The liability belii id anal rapuit having been 
subjected to it, the provisions o£ clause (iv) Of sub-section (1) of 
section “g are immediately’ attracted." ‘Great emphasis was laid 
on the word" due" ‘used in section ars of the Municipal Act 
and it^wás said that as'the taxes do hot become due under the 
Act urleis the tie for the payment arrives, nó charge comies 
into existence (lf then aid ‘that t the ‘charge is not an annual 
charge. We do not think that this is a córréct consirüctión of 
section zix. The words “ property taxes due tinder ‘this "Act 
mean ‘property taxéi for which a person is liable uñder the Act 
Takes payable during the year have been made a charge on, the 
property. . The liability and ‘the charge both coexist and are 
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co-extensive. The ‘provisions ‘pf’ the ‘Act affording facilities for - 


the discharge of tlie liability do not in ány way affect théir true 
natime and character. If the annval liability is not discharged 
in the manner laid down by section 197, can it be said ihat the 
property cannot be sold for recovery of the whole amount due 
for thé year?' The ‘ariswer to this query can only be'ii | the 
affitmitive, i.e., that the ‘property is liable to sale. : e 


: ‘In Commissioner. of Income-tax, Bombay, v. ,Mahomedbhoy 
Rowji(1) greed CJ. band rejecting the claim for the a 


a Sa i i m 
a special provision for déduction of sums payable in regard to 
pee ee ee 
puse diat dt depen 
pire rae ‘Bom. "638," pet 


3p eo 
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was not allowable. "EE the ‘same’ purpose, reference’ was also 


made" to’ the provisions ‘of section 1o which deal `; with' ‘business 
al owances and whéi deduction of any sum, paid : account 
Gf land 'révenüe, local rates or mu àicipal taxes has been allowed. 
bii ci pait of Ls Judgment che eames Chie Jamie: 

sid that it Was not necessary for him to con what the exact 

thean in, Of die words was and that it wis suficlent for Kim to 
rt t it did not Cover municipal taxes v ich are | 


ae 


n hich are made a 
x. On thé p ropérty ünder à section’ £12. of the Bombay Municipal 


Act. Without determinia g. the “exact meaning of the words 
used ‘by y dis aidie A Mem) ed fe wis nat podibie (b asks 
at the conclusion that ‘the’ iaXes were not within the ambit’ of 
the clauie. It i dlien that the primary duty of'a court court. is 
to give effect to the’ intention of the "legülature. as ‘expresses “i 
ie woke used ‘by it'and no outside consideration can i be called 
in ai ip Yi diat fend iG" AF es diu y) of 


sits 2) 7300 T z E Ü NT ip 
Mayes yia CIS Ln, lod Carnet € n un . fe tet (ar 2 
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payments were contingent and iyariable jn amount did not affect 
their character of being annual payments and that the word 

“annual” must-be, taken to have the quality. of being recurrent 
or being capable of recurrence. 

ary d II E 
In Cunard's Trustees v. Inland Revenue Commissioners(1) 

it was held that the payments were capable of being recurrent 
and were therefore annual payments within the meaning of 
schedule D, case III, rule: (1), even though they were not 
necessarily recurrent year by year ahd the fact that they varied 
in amount was immaterial. The learned Attorney-General in 
view -of these decisions did not "Support the view expressed .by 
Kania J. 


Reliance was placed on 2 decision of the High Court of 


Madras in Mamad Keyi v. Commissioner of . Income: tax, Madras 
(2), in which moneys paid as urban immoveable property tax 
under the Bombay -Finance Act. were disallowed as inadmissible 
under section 9 (1) (iv) or 9 (1) (v) of the Indian Tncome-tax 
Act This gécisión merely ; followed the view' expressed án 
Commissioner of Income-tax, ‘Bombay v. " Máhomedbhoy Rouji 
(3) and was not arrived at.on- any independent or fresh reasoning 
and is not of much assistance in the decision of the case. The 
Allahabad High Court' in Gappumal Kanhaiya Lal v. Com- 
missioner of Income-tax’ (4) (the conhhected appeal) to a correct 
view of this matter and the reasoning given therejn has. our 
approval. 

The result is that this appeal is' allowed and the two ques- 
tions which were referred to the High-Court: bythe Income-tax 
Tribunal and cited above are answered: in the affirmative.. ‘The 
a TE have their costs in Hie appel 


S.LR.C. , : b Appeal allowed ith costs. 
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DP. t7 ORGINAL CIVI 


a * ; Mosi od 


Moog Prec Boe Mr. Te » Ne Banerjee, 


KANORIA BROTHERS 


` 


HINDUSTHAN- GENERAL "PRODUCE CO., LTDs 
Indian Arbitration Ac (X eia Section s—Leave to revoke euthority 
of the arbitrator, when can be granted. 


, A material consideration for the Coprt as to.the order it will make on an 
application for leave revoke the authority of the arbitrator, is the. time 
TEER madc. 
ipet poe ig 0j e apa 
Tamale he pec alien: sts mo made ab ai curi stage asta thie validate 
Bad Abad rubinitied thes statement before uie arbitrators with knowledge 


about.the,defect in, the. arbitrator’s qualification pr in, the proceedings 
before him, the Court will not be disposed to grant ave to revoke. 


Jungheim, one er yis Feiicwns ay applied. ° 


^e nae ef sesta 


jia Ge eared geen 


‘that. the arbitrator would be so, blamed as pot to be likely to decide fairly 


upon matters referred to him then parties can come to court and ask for 
being released from their bargain. * o» 


Bree al sl v. Jenn. Aird d Co. (1) applied. 


1 (ta ; 


Application for leave to tevoke the authority of an appointed 


‘arbitrator by the Plaines. 7 nt 


1 


The material facu will appear from the judgment. 
Mr. D. C. Sethia Tor the Applicants. 
Mr. Subimal C. Roy for the Respondents. 


The judgment of the Court was as follows— . 


“Re: Arbitration between Kanoria Bros. and Hindusthan General 
Produce. Ci, d. cuv Original: Civil, Jait- No, 159 of 1950, Arbitrations 
Matter No. 1959 of 1950. 2f E 

Li 2 "ü 

(1) [2909] 1 K.B. 948 (957). fd gp nut 

(2) [1915] A.C. 248. 

1 


i 


Vor. 86.] HIGH COURT. 


8. N. Banerjee, J.:—This is an application for leave to 
revoke the authority of an appointed arbitrator, who in this 
case is the Bengal Chamber of Commerce. - The parties entered 
into a contract which provides for arbitration by that body. 
Dispute arose between the parties. At first the respondent 
before me referred the dispute to the Gunny Trades Association. 
Under the arbitration agreement the Gunny Trades Association 
gave their decision. The petitioners refused to pay according to 


that decision. The matter was then referred to the Bengal . 


Chamber of Commerce by the respondent. 


The petitioners before me submitted their statement before 
the Bengal Chamber of Commerce and though they bégan by 
saying that they were making the submission without prejudice 
to their rights and contentions they concluded thus:; “ Fhe 
learned arbitrators should dismiss the case and award costs in 
our favour.” 


The law on this point is thus summarised in Rüssell on 
Arbitration (14th Ed. p. 45): i 


“ In considering the exercise by the Court of the power 
of revocation it must not be forgotten that:arbitration is a 
particular method for the settlement of disputes. Parties 
not wishing ' the law's delays' know, or ought to know, that 
in referring a dispute to arbitration they take the arbitrator 
for better or for worse, and that his decision is, final 
both as to fact and law. In many cases the parties 
prefer arbitration for these reasons. In exercising its dis- 
cretion cautiously and sparingly, therefore, the Court no 
doubt has these circumstances in viéw, and considers that 
parties should not be: relieved from a tribunal they have 
chosed because they find they are likely to losé owing to the 
arbitrator's bad law, which they have agreed to be bound 
by” l ' 
The learned author says at p. 43. 


“A material consideration for the Court as to the order 

it will make on an application for leave to revòke is the 
time when the application is made. If it is made at an 
early stage of the arbitration proceedings; the Court will 
more readily grant leave to revoke, assuming always that a 
good case for revocation is shown . , . If the appli- 


$ 
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cation is made at a later stage of the arbitration proceedings, 
an order for leave to revoke may be made, conditionally on 
the parties failing to agree that the arbitrator shall state his 
award in the form of a special case as in East ‘and West India 
Dock Co. v. Kirk & Randall (1)." 


In this case the application was not made at an early stage. 
After the petitioners had submitted their statements before the 
arbitrator they applied for leave to revoke. 


Lord Atkinson in Bristol Corporation v. John Aird & Co. (1) 
has said that unless facts are shown to the Court that there is a 
reasonable prospect that the arbitrator would be so biassed as 
not to be likely to decide fairly upon matters referred to him 
then the parties can come to court and ask for being released 


from their bargain. 


. In this case the petitioners by submitting their statement 
before the Tribunal clearly indicated that there was no such 
apprehension. 


Mr. Sethia for the petitioner contended that the submission 
had been made without prejudice to their rights and contentions. 
Apprehension is a matter of feeling. It is a state of mind,’ 
Either a man has a particular feeling or he has not. There 
cannot be a feeling without prejudice. 


It is clearly shown from the submissions made before the 
arbitrator that the petitioners had not any apprehension that the 
arbitrator is biassed against them. 


It is quite true that it is a matter of discretion with the 
Court, whether it should or should not give the leave, but the 
Court is bound to exercise that discretion judicially and on 
settled principles of law. The law as stated by Russel is stated 
above. I must exercise my discretion very sparingly and I must 
not exercise the discretion unless I am convinced that there is a 
chance of miscarriage of justice. 


Counsel for the respondent has referred me to Jungheim, 
Hopkins & Co. v. Fonkelmann (3) Pickford J. said; 
(1) (1887) 12 A.C. 758. 


{2) [1918] A.C. 248. 
(5) [1909] 2 K.B. 948 (957). 


Vor. 86.] HIGH COURT. 146 


" All the cases of waiver proceed upon the principle Civi., 
that if a person knows of a defect in the arbitrator's quali- ie 
fication or in the proceedings, and nevertheless goes on with ald 
the reference before him, he cannot afterwards object, as he —  Kanoria 
must be taken to have waived the defect.” Brothers 


v. 
Here the petitioners knowing about the defect in the General 
arbitrator's qualification or in the proceeding before him sub- Produce 
mitted their case to him. Co., Ltd. 


Having regard to these considerations I am not disposed to — Penerjee, J. 
grant leave to revoke the authority of the arbitrator.- 


Parties will bear their own costs. 
Messrs. N. C. Gupta & Co.: Solicitors for the Applicants. 
Mr. N. G. Podder: Solicitor for the Respondents. 


S.K.R.C. Leave to revoke the authority 
f of the arbitrator not granted. 
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 Béjore Mr. Justice S. B. Sinha. 


PANNALAL DUTT 


r 
oa aa oad m " ad 


v. 


SOF lane 


z H à $i İK SH.D ANS <é " | E 


_ , Partition Partition Act (IV of 1893) section a+Sale of the property, if can be 


ordered by ‘Court’ in the absence of request from co-tharers having « 
moiety interest in t—in absence of such request court is relegated to the 
position prevailing before the Partition Act—Juritdiction of court to 
order sale of the property to the highest bidder amongst the parties— 
Moral obligation to perform and meet the expenses of funeral and sradh 
ceremonies Shen ripens to-a legal i atone: 


: fis sbeence o£ a request from te dhire toidena interesied dodi vidusily 
.or collectively to the“extent of one molery in the property, the court has no 
jurisdiction to direct a sale of the property under the Partition Act but is 
‘relegated to the position which prevailed before the passing o£ the Act. 


. . Y ' 7 

"Where the property is mall and tbe number of co-sharers is heavy and 
where -there ino request from the co-sharers interested individually or 
collectively to the extent of one moiety in the property to court for sale 
thereof, the court, apart from and independently of the provisions of the 
Partition Act, has jurisdiction to order a sale of the property between the 
parties and to direct that the property should be given to the party offering 
the highest price. 


Debendra Nath v. Haridas (1), Lala Ramprosad v. Musst. Mukandi (2), 
Mohit v. Prenab (s) and Ashenullah v. Kalikinkur (4) followed. 


As the property of the deceased owner and of the deceased sons of the 
deceased owner has come by inheritance into the hands of the parties the 
« moral obligation of performing the funeral and sradh ceremonies of the wife 
of the deceased owner became a legal obligation on them enforceable by suit 
and the party who met the expenses for these ceremonies in entitled to 
claim contribution from his other co-sharers. 


Vrij Bhukandes v. Bei Parveti (5) Ratenchand v. Jevherchand (6), 
Ramdhari v. Permanund (7) and Faidyanetha Atyer v. Atyasami Atyar (8) 
followed. i 


* Original Civil Suit (Partition) No. 444 o£ 1945. 


(i) (1910) 15 C.W.N. pst. (5) (1907) LL.R. gz Bom. 38. 
(2) [19:9] A.I.R. All. 443. (6) (1897) LL.R. 3: Bom. 8:8. 
(8) (1990) 52 C.L.J. 68. (7 (1918) 19 C.W.N. 1183. 


(4) (1884) LL.R. 10 Cak. 675. - (8) (1908) LL.R. ga Mad. 191. 


Vor. 86.] “HIGH CÓURT. 
Janki v. Nand Ram (9) and Pravash v. Prokash (10) referred to. 


- Suit for partition. 


The material facts will apnea from the judgment. 
Mr. S. K. Basu for the Plaintiff. 

Mr. S. K. Sen Gupta for the Defendants. 

The following judgment was delivered: 


8. B. Sinha, gui is a suit for partition. 

One Rakhalnath Dutt, a Hindu governed by the Dayabhaga 
School of Hindu Law died on December 7th, 1888, leaving two 
sons by his first wife namely Akshoy Kumar and Adhar Chandra 
Dutt and two sons by his second wife Rati Manjuri Dassi namely 
Narsingh Lal Dutt and Nirode Chandra Dutt. : 


In 1995 à dir wae fled la thin Coun A cdd 
against Rati Manjuri and her two sons who were then minors for 
a declaration that the house and premises No. 3, College Street 
Bye Lane, Calcutta which stood in the name of Rati Manjuri 
belonged to the estate of Rakhal, for accounts and administration 
of the estate of Rakal and for other reliefs. On December 4 
1890 a decree was made in the said suit. By the decree it was 
declared that premises No. 3, College Street Bye Lane belonged 
to the estate of Rakhal and the same was‘allotted to Rati Manjuri 
to be held and enjoyed, by her for her natural life in satisfaction 
of her claim for maintenance against the estate of Rakhal. 
Directions were also given by the decree for payment of debt of 
Rakhal and for partition of the properties belonging to the estate 
of Rakhal and Mr. Robert Belchambers was appointed Receiver 
and Commissioner of partition for administering the Estate and 
for dividing the, properties between the heirs of Rakhal. Adhar 
died intestate in 1893.leaving his brother Akshoy:as his heir. 


Akshoy died on January so, 1912 leaving the plaintiff and- the: 


defendants 1 and 3 as his heirs. 


Nirode died i in 1930 leaving his three Bons Rajendra; Netai 
and. Kalachand. Netai died in September, 1945 during tlie 


(9) (1888) LL.R. 11 All: 194. (10). (2946) 50 C.W.N. 559. 


us 


March, r9. 





THÉ CALCUTTA LAW JOURNAL. [Vor. 86. 


pendency of this suit and is now represented by his mother Sova- 
bati. Rati Manjuri died on August 3, 1944. On the death of 
Rati Manjuri, premises No. 65/3, College Street Bye Lane which 
is now numbered 65/5, College Street, became divisible between 
the plaintiffs and defendants. 


After the death of Rati Manjuri the sons of Nirode were 
and are still in possession of a major portion of the said premises 
and 3 rooms in the said premises were let out to tenants. 


It is admitted that defendant No. 3 Narsing Lal Dutt has 
been collecting the rents from the tenants. 


This suit was filed on the goth March, 1945 fof declaration 
of the shares of the parties to the said premises for partition 
thereof and for accounts of the rents issues and profits. 


The shares of the parties to the said premises are admitted 
and are as follows: — 


Plaintiff is sh -. 1/6th 
Defendant No. 1 dis .. 1/6th 
Defendant No. 2 fis e. 1/6th 
Defendant No. 3 i ... 1/4th 
‘Defendant Nos. 4, 5 and 6 joindy — ... 1/4th 


Sovabati being entitled only to a mother's estate. 


The main controversy in this suit is whether the said 
premises should be partitioned between the parties according to ` 
their respective shares or whether it should be sold and if so 
whether by public auction or between the parties. 


It is admitted by all the parties that having regard to the 
smallness of the property and the number of co-sharers the said 
premises cannot be reasonably or conveniently partitioned 
between the co-sharers. None of the parties however has made 
any request to the court for sale of the property. I apprehend 
that the request has not been made by any of the co-sharers be- 
cause if such request was made the other co-sharers-would have 
the right under Sec. 3 of the Partition Act to apply for leave to 
buy at a valuation the share or shares of the party or parties 
asking for a sale. None of the co-sharers like that the other co- 
sharers would buy the property at a valuation. 


Vox. 86.] HIGH COURT. 


Having regard to the terms of Sec. x of the Partition Act I 
do not think I have got jurisdiction to direct a sale of the pro- 
perty and distribution of the proceeds in the absence of a 
request from the share-holders interested individually or collec- 
tively to the extent of one moiety in the said property. I 
cannot therefore take advantage of the procedure laid down by 
the Partition Act. It-is well known that before the passing of 
the Partition Act the court had no alternative but to make a 
decree for partition even though such a decree was ruinous to 
the party. The Partition Act has been enacted in order to en- 
able the court to direct a sale of the property when it appeared 
to Court that it could not be reasonably or conveniently parti- 
tioned. Section z however expressly provides that an order for 


147 


sale can only be made on the request of share-holders interested ' 


in a moiety of the property to be partitioned. No such request 
having been made I am relegated to the position which prevailed 
before the passing of the Partition Act. 


Mr. Sanker Banerjee has contended before me that the pro- 
perty should be sold as between the parties. The plaintiff and 
the defendant No. 1 do not agree to this course. In the absence 
of consent of the parties or request by the parties as provided by 
Sec. 2 of the said Act, I do not think I have jurisdiction to order 
a sale by public auction under Section 2 of the Partition Act, 
Mr. Banerjee has referred to Debendra Nath v. Haridas (1), 


Mohit v. Pranab (2) Lala Ramprasad v. Mussamat Mukandi (3) 


and he contended that the Court has jurisdiction to order a sale 
between the parties, without any request from the co-sharers as 


provided in Section x of the Partition Act and independently 


of that Áct. 


In Debendra Nath v. Haridas (1) the facts were as follows: — 
The plaintiffs filed a suit for partition of a joint property cover- 
ing a little more than three cottas. The plaintiffs alleged that 
- the property could not be conveniently divided and prayed that it 
might be valued by the Court and they might be allowed to 
obtain exclusive possession of the property on payment of com- 
pensation to the defendant proportionate to his share of the pro- 
perty. The lower courts concurrently found that the property 
could not be conveniently partitioned and ordered the plaintiff to 


G) (gio) 15 C.W.N. 555. (5 [1919] ALR. All. 443. 
(2) (1930) 52 C.L.J. 68. 
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pay to the defendant one-third of the value,of the property as 
determined by the Commissioner. The defendant appealed to 
the High Court: and contended that the Court below should have 
ordered the sale of the property so that each co-sharer might be 
afforded opportunity to retain the property. 


Sir Ashutosh Mukherjee in delivering judgment pointed out 
that the defendant was not bound to transfer his share to the 
plaintiffs at a valuation and in the absence of a statutory pro- 
vision in that behalf the Court could not compel him to do so. 
His Lordship further said that as it was admitted that the pro- 
perty could not be reasonably or conveniently partitioned, the 
proper course was to direct a sale of the property amongst the co- 
sharers and to give the property to that shareholder who offered 
to pay the highest price above the valuation made by the Court. 


It will be noticed that in that case there was no request 
made to the Court for sale of the property yet it was held that 
the proper course was to direct a sale between the co-sharers. ` 


In Lala Ramprasad v. Mussamat Mukandi (1) the house 
which was the subject matter of partition was found to be in- 
capable of partition. It was held that there had been no request 
made to the Court in terms of Sec. 2 of the Partition Act and 
therefore the provisions of that Act did not apply. Yet the 
Court directed a sale of the property among the co-sharers and 
that the property should be given to that party who offered to 
pay the highest price above the valuation made by the Court. 


In Mohit v. Pranab (2) a partition suit had been filed for 
partition of a tank which could not be conveniently divided. It 
was held on the facts that there had been no request for sale 
within the meaning of Section g of the Partition Act. S. K. 
Ghose, J. held that Section 3 of the Partition Act provided for a 
public sale and as there had been no request made to Court as 
contemplated in Section 2 of that Act the Court could not order 
a public auction. Still it was ordered following the two cases 
cited above that the.tank should be sold between the parties and 
that the Court would, deliver the property to the party who 
should offer the highest price above the valuation of the Court. 


G) [1029] A.LR. All. 443. 
(1) (1950) 52 C.L J. 68. 
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In Ashanullah v. Kali Kinkar Kar: G) it was said by Field 
J. as follows: — 
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Vite panei ities te Pind a a dia ' Pannalal Dutt 


property can be partitioned without destroying the intrinsic 


v. 


value of the property or of the shares, such partition should Hrishikesh Dutt 


be made. If on the contrary no partition can be made 
without destroying its intrinsic value then a money com 
. pensation should be given instead of the share which would 
fall to the plaintiff by partition ". 


Having regard to the authorities cited above I hold that I 


have jurisdiction in the circumstances of this case, apart from and 
independently of the provisions of the Partition Act to order 
a sale of the property between the parties and to direct that 
‘the property should be given to that party who offers the highest 
ptice above valuation made by the Court. 


Fhe following issues were raised by the defendant No. g 
and accepted by the other parties: — 


1. Did the defendant Nrisingha spend any and if so what 
sum on account of the funeral and Sradh expenses of 
Rati Munjuri? 

e E 

x. If so, is such sum payable by any of the parties and in 

what shares?  - 


3. What is the amount of nett rent collected . by 
Nrisingha? 


Nrisingha Lal Dutt has given evidence before me and has 
stated he spent Rs. 1,502/6/- on account of the. funeral and 
Sradh ceremonies of Rati Manjuri Dassi. He. has produced a 
book of account which has been marked Exhibit. He also admits 
that he realized the rents from the tenants and the total amount 
` realized by him after deducting the municipal taxes is Rs. 577 /-. 
I accept his evidence. He claims a contribution from the parties 
according to their respective sbares under the Hindu Law where 
a partition takes place between sons provision should ‘be made 
for the funeral expenses of the mother. If no such provision 
is made for funeral expenses and for the expentey of Sradh on a 


(1) (1884) LL.R. 10 Cale. 675. 


Sinha, J. 


Pannglal Dutt 


THE CALCUTTA LAW JOURNAL.  |Vor. 86. 


partition between the sons then. if one of the sons performs the 
"Ghremonies' at his own expenses ‘He is entitled to. contribution 
from his brothers. 


cw n. Frij. Bhukandas. v. Bai. Parvati (1).]it:was held by 


Hrishikesh Dutt Mr. Justice. Chandravarkar, thatthe: dyty of- performing the 
hob wa i5 | funeral , ceremonies. of a..mother, that~is offering the:'funeral 


Sinha, J. 
You oy 


. gbjations , is . laid. down as:a religious injunction binding on her 
.&on in absolute terms ‘by -the Hindu -law:':: The duty'is indepen- 
Bent. of any assets left hy: her:.:;The.expenses of performing the 
funeral ceremonies are therefore:a charge on: thé? sonís estate. 
If the son died before his mother the son’s estate remained and 
-topk. his. place. for the. ppoe of the PE Cun AUEY.. ift 
i sod on Vb d are UC i49 e 
. In Ropocheyd s N. P (23): it was held`by -Mr. 
Justice. Ranade. that under the Hindi: Law .the-estate of ‘the 
husband sis liable for the funeral: expénses ofthe widow." Her 
stridhone could not be charged with such-experises. ^. € 


;o dn Ramdheni y. Permanand;(3) it-was. beld that ‘the’ reason- 
able expenses of the Sradh -of-a widow ofa deceased: Hindu 
should be paid out of the estate in the hands of the reversioners 
and the;zewersioners who inherited: the estate sioula pepem puts 
rateably towards such expenses. ^o 6 ono o: 


In Vaidyanatha Aiyar v. Aiyasami Aiyar (4) it "Wasgheld that 
the funeral expenses of the Tpother are ,defrayable, out of the 
farhily fund’; but ‘whére on ‘partition an agreement was made 
regarding such expenses the divided member who at his 
"expenses orms a funeral cannot recover contributions from 
the othets' except under the terms ‘of such an agreemeht. 


pti think it was the moral obligation of Rakhal Nath to 
rm the funeral and Sradh ceremonies of his wife had she 


pr nd of! ithe "deceased Banat Rakhalnath ee 
come by eritgnce, into the "hands pf tbe parties to this suit, 
sich, E obligation Became’ a, legal, obtain, on dr en: 
forceable by suit. , 


fna, (got te [0 db ifrebüeab gi EO 87e d^ a E har ae 
» 42) 0907) LL,R.- at Dot. a "+1, (8) a913) 19 CW.N. a AS 
(i) (1897) LER. 42 Bom, 818, — (0 Q90) LLB. ex Mad. 191, 


t 
nea 


4 quotus ar Moy btl 
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[See in this connection ‘yank s Nand Ram (4) and Pravash Cv, 
giet e a a 
In view of the 2 authorities and on general principles Pannalal Dutt 
applicable , to the x o is So ae ae is; entitled 
to claim contribu his other, cosharery; jm respect of the Hrishikesh Dutt 
expenses for bp ium and Sradh ceremonies ‘of Rati Manjuri ` Su 
reasonably incurred by him. It has not been suggested that DOW 


the expenses incurred by him were unreasonable or excessive. 
Deducting Rs. 577 /; from Rs. 1,502 46/-_ the nett amount due to 
Nrisinghalal from’ the parties to this suit is Rs. 936/6/-. The 
plaintiff and the defendants are liable to contribute ee 
to their MPE "es for Payment of ie: Pad sum. , 
n X ^4 

I therefore direct a sile of premises: No: 65/5; "College 
Street’ between’ the pdftié? to this suit! The siid’ p 
would be Valued’ by a Surveyor tó be ‘appointed, by .the, Com- 
missioner of partition. Ù ‘appoint Mr. $. Chatterjee.a member 
of the Bar as the Commissioner of. partition on a. settled :re- 
muneratior of go gold Mohurs. The party-who would'óffer to 
pay tie highest .ptice’ over, thie’ valuation’ iialé by thë dobre 
would get the propérty. “The parties ` ‘would have liberty. to. get 
off ‘the value of their papate 1 shares. ajina, the. purchase 


money., v wy No meteor M o4 
i TM à 


yr 


I furthet direct that the ‘Cotnniissioner of parca in bad 
, justing the accounts between the parties will take into accoünt 
the amount, payable by. each of the. parties,to, Nrisinghalal: Dutt - 


oy account, of , the funeral. and. aaa expenses: dud Kanmani 5 


asindieted -above. . Ju td? ) nt a ey Rate 
E pore d teh ee EOE GEE ru OMIT. aln ch ultub cx 
utt dem UK T4 Ut. 

oun date pa in dub 


sacaebachic e tap us Ta 


3 Mr.. H, K. "Dutt: Solicitor: for. ‘the Plaintif OB duet 


E (04 Flo. 0 a1 t 57 Herp hont oda doen 
Mr. P. Mullick: _ Solicitor for the D Defendants 

"I E ‘att. a CU tothe eq nas | 
oet 1 Qoae t ir dme bufo 2 sou Uds Wut 
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, CIVIL REVISION. 


Before Sir Arthur Trevor Harries Chief Justice and 
Mr. Justice S. N. Banerjee. 


pe `H: THE MUNICIPAL COMMISSIONERS OF THE ` 
1950 |^ : “BUDGE BUDGE MUNICIPALITY, 
June, J. i : ' U. 


` P. R. MUKHERJEE AND OTHERS.* 


Industrial Dispute—Awerd —Writ of Certjorari—Industrial Disputes Act 
(XIV. of 1947)— Employer ”, '' industry’, “ workman ”, connotation 
. Of—Anmy undertaking, if an industry—Public utility service—Employees 
, if “workmen "—Authorities if “ employers "—Industrial dispute, if 
can arise in a Public utility service and if can be adjudicated upon 
under the Act—Municipelity, if en industry—Dispute between em- 
ployees and authorities of- municipality, if an industrial dispute 
- gaverned, by the Industrial Disputes Act—The Act, if covers both in- 
dustrial and trade disputes—Government of India Act, 1935, Seventh 
.. Schedule, List HI item 29—Industrial Disputes Act, if trespasses upon a 
~ Provincial subject and if ultra vires—Adjfudicator under the Industrial 
- "Disputes: Act if has jurisdiction to order reinstatement of workmen 
lewfully dismissed—Constitution of Union of India, Article 136, Indus- 
trial Tribunal, if a tribunal wnder—Application, if lies to the High 
Court under Article 227 of the Constitution—Jurisdiction of Industriel 
Tribunal established—Writ of certiorari or prohibition, if can be 
granted. z 


As the term " employer" i is-not defined in the Industrial Disputes ‘Act 
except where the term is used in relation to an industry carried on by a 
department of Government or by some local authority, it must therefore 
be given its ordinary grammatical meaning, namely, a person who employs . 
POE IES EVER orto: do something for him. 


Ox 3 eoar Ul Section 40) ieappeani that any anderok Tan 


industry and anybody employed in such an undertaking is a workman, 
HOUR. Qe ben OPIN iay got beot industrial nature. 


Persons employed in a public utility service are workmen though the 
public utility service may be carried on not for gain and there can be no 
doubt ‘that a municipality carries out such a a utility service; and an in- 
dustrial dispute could arise between such workmen and the authority 


carrying out such public utility service. 


* Civil Revision Case No. 563 o£ 1950 with Original Side Matter No. 25 
of 1950. 


toe 
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It is quite clear from section z: that a strike can occur in a public Crv. 


utility service and that service must therefore amount to an industry. — 
Anybody carrying on a public utility service is an “ employer " and the 1950. 
employees thereunder would be the “ workmen" under the Act. -— 
Budge Budge 
Under section 10(1) of the Act a dispute covered by the Act may arise Municipality 
In a public utility service and can be adjudicated upon under the provisions v 
of the Act. P. R. 
Mukherjee 


As the modern municipality carries on a huge business or undertaking, 
their employees are workmen and any dispute arising between the employees 
and the municipality is an industrial dispüte as defined in the Act and the - 
Industrial Disputes Act can apply to such disputes. - : 

National Association of Local Government Officers v. Bolton Corpora- 
tion (1) approved. 


Even if a dispute between the employees of a municipality and the 
municipality be not regarded as an industrial dispute, it would clearly be 
a labour dispute and the Central Government have powers to legislate upon 
it by reason of item 29 of List III of Seventh Schedule of the Government 
of India Act. 


The pith and substance of the Industrial Disputes Act is industrial 
and labour disputes and in dealing with industrial disputes the Act does 
trespass to some extent on an item in List II i.e. a Provincial subject namely 
the powers of a municipality. But such trespass is merely incidental and z 
the Act can in no way be regarded as legislation on the powers of a munici- 
pality and cannot be ultra vires. d 


Principle laid down in Prafulla Kumar Mukherjee v. Bank of Com- 
merce Ltd. (2) followed. 


An adjudicator under the Act has jurisdiction to order the reinstatement 
of workmen lawfully dismissed if in his view this would be a fair settlement 
of the industrial dispute. 


An Industrial Tribunal is a tribunal. within the meaning of that term 
as used in Article 186 of the Constitution and an application can be made 
to this Court under Article 27. Once the jurisdiction of Industrial Tri- 
bunal in a matter is established, no relief by way of certioreri or prohibition 
can be granted. ] ik 


The Municipality of Budge Budge is the Petitioner.. 


`` Application for issue-of a writ of certiorari or prohibition ` 
on the adjudicator concerning an award or alternatively for 
restraining the adjudicator from giving effect to the said award ° 
and an Application under Article 337 of the Constitution. = 
- Q) [1948] A,C.. 166. . X des 45 ce. 8 
(2) (1947) L.R. 74 LA. 23. üy MVP uts OUS ES sus 
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Gyn ." Proceedings beforé art Industrial Tribúńñal. - 
e - The mata ficis will appear from the judgment., ` 
jd uma . Dr N. C., Sen. Gupta : with . Miss Sushil Chandra Dutt 
NS : and Purnendra. Sekhar Basu; for thé Petitioners. M 
Muknergs. ^Sir. Sx M: Bose with Mr. 4. C. Sircar for the State of West 


— ae 


Béngal and the Mr. Amiya Kumar Basu for the Tribunal “Trad 
Union; Opposite Party.” 


at i T “t 


- 


The following judgments were ácidos 


June, r. Harries, 0. J.:—These are two Rules which have been 
isüed in connection with an award made by. an Industrial 
Ttibuial. " An application. ‘was made for the issue of a writ of. 
certiorari, or prohibition. on the: adjudicator concerning an 
award which he had made. In the application it was ptayed’ ` 
that a. writ of certiorari should issüe for removing the proceed- 
ings to- this Court. arid quashirig the sahe: In the alternative it 
Was" präyėd that an ordér restrdininig the adjudicatgr from 
E giving e&dét vo the said ED or nom king ajo in UR 
suance thereof should be made. i 


. Another application. was made for a: Rulé to. issue under 
Art. 337 of the Constitution of India and ih ‘that’ alpplitation 
similar prayers were made. TEM 

© The applicatioti for a Writ of certiorari was heard , by 
Bachawat J. sitting on the Original Side. He had jurisdiction 
to, deal with that matter; but he had nò jurisdiction to deal 
with the application made urider Art. ' 227 of the Cotistitution. 

: He therefore referred boil: the datters tb tre and 1 directed that 

bOtH the' midtters’ shóuld be heard by this Bench. They have. 

Scsonmn gy been heard onn 

The matters ax out of a dps between the ‘employees 

of the, Budge, Budge; Municipality. and. the Commissioners of 

the; Municipality. Jt appears, that,en,May 13,1948: à so-called ` 
charter of, demands was submitted; by the. trades: Union. re- 
- presenting the; employees:of rhe. ‘Municipality... Ani increase ‘of . 
pay was demanded and on September 38, 1948 certain incre- 
ments of pay were sanctioned by the Monicipality With effèct 

from the month of August 1948. 
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: It secms that: -there were, two Unions. representing - the 
interests. of the: employees and the Chairman of the Municipality 
was the president ;of one. of these Unions. The. two Unions 
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1950. 


Serre 


amalgamated and it is said that it much idispleased the Chairman Budge Budge 


o£ the Municipality, and ‘he severed all .cerinection - NGHE the 
Union with which he was concerrjed.:.. + (cxt ‘ 


Qn July 1, 1949 the conservan¢y menials ‘employed’ by the 
Municipality went ọn strike... But on: the intervention of the 
Subdivisiona] 'Qfüeer that ane was: settled on July 7 1949. 

4 [E ha Pod 

'Two?employees, P. C. Mitter, Head Clerk, and Phanindra 
Nath Ghose were actively concerned in'the affairs‘ ‘6 the Union 
which had: ‘been: formed by‘ the amalgamation of the two 
previous Unions and it is suggested- ‘that! these’ two" 'einployees 
incurred the displeasure of the authorities controlling the 
Municipality: On July 13, 1949, both these employees were 
suspended and ‘a’ 'chargé-sheet' was drawri up ‘against ' them. ‘On 
July 30, 1949 theLabour Commissioner intervened and ‘called 
a conference for August 5, 1949. Apparently thi this conference 
could not be held ‘and ‘was adjourned until; "Aügust 12, 1949- 
In the meantime ‘the Commissionets of ‘thé Muhicipality: ‘met 
and on August 6, 1949 the two employees; P: on itter ‘and 
Phanindra Nath Ghose were dismissed. On ‘August’ 8, 1549' the 
Labour Commissioner again wrote to the Municipality suggest- 
ing’ a: conference ‘on August 12'and"dsked that the status quo 
should’ be maintained.: ‘Howéver, as' I: have sdid; the two 


employees had been dismissed by that time.’ 1t xen. that | 


representations were made to Government concerning these 
dismissals, but no’ ‘action was. taken! Evéiitually’ the Trades 
Union ‘representing’ the workmen: applied for the setting up af 
an Industrial Tribunal to enquire into the dispute and in due 
course an adjüdicator was appointed:’to consider ‘the matter 
under the industrial’ Disputes:'Act. ' On Febtuáry ' 18, 1950 he 
made an award and'in that award he directed the Municipality 
to reinstate’ the two‘ dismissed: ettiployeés’! Mitter and’ Ghose. 
On: Maich g, 1950: the ‘Government mdde’ an order^under 


section 15(3) of the Act declaring the award to'be binding and. 


kind order was | published in the Gazette of that dare: 
ZEE pooytesóh ae ados ge Gb P 
"Dr. Maresh Sen Gupta’ who "has appeared om ‘Behalf of ‘the 
petitioners, the Municipality” of Budge Budge; has: contended 
in'the first place'that-the Industrial Disputes Act could havé no 


PEN 


P. Y? 
Mukherjee. 
Hérries, C.J. 


~ 
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application to any dispute between the Municipality and its 
employees and therefore the Tribunal appointed under the Act 
had no jurisdiction to make an award and that the award made 
is void and wholly ineffectual. That being so, it is said that - 
this Court should quash the proceedings or set aside the award 
under Art. 227 of the Constitution. 


There can be no doubt that the dispute in this case was 
between the employees of a Municipality and the Municipality. 
The argument is that such a dispute is not an industrial dispute 
and therefore not within the purview of the Act. 

: e 

Industrial Tribunals are appointed by the appropriate 
Government under section 7 of the Industrial Disputes Act, 
1947. That section provides: 


(1) The appropriate Government may constitute one or 
more Industrial Tribunals for the adjudication of industrial 
disputes in accordance with the provisions of the Act. 


(2) A Tribunal shall consist of such number of members 
as the appropriate Government thinks fit. Where the Tribunal 
consists of two or more members, one of them shall be appoint: 
ed as the chairman. . : 


It will be seen therefore that there must exist an industrial 
dispute before an industrial tribunal can be appointed to 
adjudicate thereon. 


The phrase " industrial dispute" is defined by section x(k). 
of the Industrial Disputes Áct and the definition is as follows: 


“Industrial dispute means any- dispute or difference 
between employers and employers or between employers 
and workmen, or,between workmen and workmen which 
is connected with the employment or non-employmént or 
the terms of employment or with the conditions of labour, 
of any person”. , 


It will be seen that in this definition no reference what- 
soever is made to the nature of the employment of the work- 
men or the nature of the business carried on by the 


employers. The term "employer" is not defined in the Act 
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except where the term is used in relation to an industry carried 
on by a department of Government or by some local authority. 
The term "employer" therefore must be given: its ordinary 
grammatical meaning, namely, a person who employs someone 
to work or to do something for him. 


The term “workman” however is defined in section a(s) 
of the Act in these terms: 


““* Workman’ means any person employed (including 
an apprentice) in any industry to do any skilled or un- 
skilled manual or clerical work for hire or reward and 
includes, for the purposes of any proceedings under this 
Act in relation to an industrial dispute; a workman dis- 
charged during that dispute, but does not include any 
person employed in the naval, military or air service of the 
Crown ". "AE 


Here it is clearly stated that to be a workman the person 
must be employed in any "industry" and this latter word is 
defined in section 2(j) of the Act The definition is as 
follows: 


“ ‘Industry’ means any business, trade, undertaking, 
manufacture or calling of employers and includes any call- 
ing, service, employment, handicraft, or midüsina occupa- 
tion or avocation:of workmen " 


It is somewhat unfortunate that the term “ workmen” is 
defined in terms of industry and in the definition of “ industry " 
reference is made to the term “workmen”. However, the 
definition of “industry” is in the widest possible terms. But 
Dr. Sen Gupta has contended that the words “ business, trade, 
undertaking or calling of employers" must be qualified by the 
adjective " industrial" and that the words “any calling service 
employment of workmen” should also be qualified by the same 
adjective “Industrial”. It will be noticed that in the definition 
of the word “industry” the word “industrial” is used to 
qualify the words “ occupation or avocation of workmen.” But 
it is not used to qualify the words “ any calling, service employ- 
ment or handicraft of workmen” and it is not used to qu 
the terms “ business, trade, undertaking, manufacture or calling 
of employers”, The omissjon appears to be intentional and 
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therefore any undertaking is an industry and so is any service or 
employment of workmen in such an undertaking. Anybody 
employed in an industry is a workman and it appears to me that 
anyone employed in an undertaking, though it is not of an 
industrial nature, would be a workman and that undertaking 
would be an industry. 


There are indications in the Act itself which suggest that 
persons employed in a public utility service are workmen, 
though the public utility service may be carried on not for 
gain. The term “ public utility service” is defined in section 
a(n) of the Act and includes any system of public conservancy 
or sanitation. There can be.no doubt that a Municipality 
carries out such a utility service. 


‘Section 22(3) makes it clear that in a public utility service 
workmen can be or are employed. That subsection provides: 


"No employer carrying on any public utility Ferries 
shall lock-out any of his workmen................. sesion 


The term " doke ” there must mean the term as 
defined in the Act and the definition means persons employed 
in any “industry” as that latter term is defined in the Act. 
If workmen can be employed in a Public utility service then it 
appears to me that an industrial dispute could arise between 
such workmen and the authority . carrying out such public 
utility service. 


Again the word “strike” is defined in the Act in section 
3(q) as meaning a cessation of work by a' body of persons 
employed in any industry acting in combination, or a concerted 
refusal or a refusal under a common understanding of any 
number of persons who are or have been so employed to con- 
tinue to work or to accept employment. 


From this definition.it is clear that the term "strike" is 
used as something which ‘occurs in an industry. 


It is quite clear from section 23 that a strike can occur in 
a public utility service and therefore that service must amount 
to an industry- because the term "strike" only covers what 
Qccurs in-an-industry by reason of its definition, 
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There are therefore clear indications in the Act that any- 
body carrying on a public utility service is an employer within 
the meaning of the Act and the employes would be workmen 
within the meaning of that term. 


Further in the proviso to section 10(1) of the Act it is 
expressly provided: f 


“ Provided - that where- the dispute relates to a 
public utility service and a notice under section 22 has been 
given, the appropriate Government shall, unless it-considers 
that the notice. has been frivolously.or vexatiously given 
or that it would be inexpedient so to do, make a.reference 
under this subsection ' notwithstanding that. any other 


proceedings under this Act in iud eS the EAE may 


have sacar 


In this proviso it is pn E that P Loue 
covered by the Act may arise in a public utility service ane can 
be adjudicated’ Wpon under the proruicns oF the Ache 


It appears to me that a Municipality carries on an 'under- 
taking or a series of undertakirigs and carries on a public utility 
service. The Municipality exists for the purpose of administer- 
ing the Municipal area and for'providing amenities for the 
citizens who of course have to provide the incomé for the 
Municipality. ‘These Municipalities for instance, have to 
maintain the roads and repair the same. They have to main- 
tain sanitation and conservancy. They are responsible for 
lighting and for a hundred and one amenities. ‘They can be 
regarded as either carrying out a huge, undertaking ora series 
of undertakings. Reference was made to section 108 of the 
Bengal - Municipal. Act which. deals with, the powers of the 
Municipalities in Bengal. A perusal of that section makes it 
clear that the modern Municipality carries on a huge, business 
or undertaking “and it seems to me that their employees are 
workmen and that any dispute arising "between the employees 
and the Municipality is is an- Linguis ics as defined in the 
Act. : 

` Dr. Sen Gupta suggested. that ‘there cóuld be no iridustrial 
dispute unless there was some undertaking carried on for profit, 
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Some of the undertaking of a Municipality may well be carried 
on for profit such as the running of trams or buses or such like. 
But it appears to me that where the draftsmen of a statute wish 
to make it clear that only industrial undertakings are referred 
to the word " industrial" is usually added. 


In section 399(s) of the Government of India Act which 
deals with the power to make laws authorising the compulsory 
acquisition of land for certain purposes the word “ under- 
taking " is used, but it is qualified by the words “ commercial or 
industrial". It was realised that the word "undertaking" by 
itself does not necessarily involve the conception of industry or 
commerce,as those terms are ordinarily understood and the 
draftsmen qualified the word "undertaking" by the words 
“commercial or industrial" to make it clear that what was 
'contemplated was an undertaking of a commercial or industrial 
nature and not any. other kind of undertaking. It may be that 
a Municipality does not carry on a commercial or industrial 
undertaking in the ordinary sense of the word, but it certainly 
carries on an undertaking and it appears to me that where a 
Municipality provides light or water for payment it carries on 
a commercial undertaking and may acually carry it on at a profit. 
In any event it seems to me quite clear that a Municipality 
carries on an undertaking or undertakings and therefore its 
employees must be regarded as being employed in industry and 
therefore the Industrial Disputes Act can apply to disputes 
between such employees and the Municipality. : 


oe 


"Reference was made to'an English decision in the case off 
‘National Association of Local Government Officers v. Bolton» 
Corporation (1) in’ which the House of Lords expressly held tha 
employees of the Bolton Corporation which would be simil» 
“to an Indian Municipality, could have a trade dispute with tht 
Corporation. The definition of “trade dispute” was similar 
to the definition in the Indian- Act of "industrial: dispute” 
‘but the definition of “workmen” was somewhat different 


‘Viscount Simon dealing with the meaning of the phrase “ trad: 
pute : observed at páge 170 as follows: 


_. "First, as.to the meaning of * trade dispute’ in thi 
connection. Having regard to its definition for preset 
purposes, and to the wide definition of ‘workman’ whicill 
has to be read into it in order to ascertain its ambit, I thin! 


^. Q) 943] A.C. 166. T 
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1 


that the phrase can cover a dispute as to, conditions of 
service of officers of a municipal corporation. . Mr. Turner 


strenuously argued that such an interpretation gives "no. 


effect to the limiting word ‘trade’. The answer is that tlie 
definition of ' trade dispute ' introduces no such. limitation. 
It does not speak of disputes or differences connected with 
the employment or non-employment'of persons ‘in trade? 
or ‘in trade or: industry’, but: deliberately omits‘ suc’ 
` limitation, though the limitation is to be found’ in the dé- 
finition of ‘workman’ in the Trade Disputes Act, * 1905:' 
If there can be a ‘trade’ union to which the’ higher grades 
of ‘Officers of a Municipal’corporation can -belong, it -does 
not seem an impossible‘use of language to say that a dispute 
concerning their conditions of ‘service may Des a “trade” 
depis 2 eens : MAU daa 
As I have already pointed out in the definition of “ indus- 
trial dispute " no reference is made to industry ‘or trade PK 
reference is made to ‘industry in the’ definition of “ workman " 
The position under the Indifh Act is very much the same: as 
that stated by Lord Simon to exist under the English law and 
it appears to me that by the same’ reasoning as that adopted’ 
by Lord Simon it'can well be held ‘in this country that‘ the 
employees of a Municipality are’ workmen and may ' have” an 
industrial a with Henr employers. i i 
For these reasons I am bound to hold that there is no force 
in the first contention put forward on behalf of the petitioners 
that the Industrial Disputes Act could "ave: no ne Ocala to 
the dispute existing i in this case. 
m ` 06 
It was then argued that even if the workmen of'a Munici- 
pality could have an industrial dispute with their. employers 
such could not be governed by the Industrial Disputes Act. It 
was urged that the Industrial Disputes Act must be construed 
as having no application to mia 3 ; 


The Industrial Disputes Act of 304 is a Central Áct and 
the Central Government were empowered to legislate upon such 
a topic by reason of item £9 of List III of: the Seventh Schedule 
of the Government of India. Act aaa item: is as follows: 


a get o ota i | 


E Trade unions; pee iud. dibus: disputes as 


Budge Budge 
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Crit, © There can be no doubt whatsoever that the Central Govern- 
vid mént could. enact a piece of legislation like the Industrial Dis- 
1950. awe 
cw o” putes Act 
Budge’ Budge’; Dr. Sen. Gupta howeyer contended that the word “ indus- 


trial; "as used i in item 39 of List III of the Seventh Schedule of 

Municipality the Act must be given its ordinary grammatical meaning and 
em therefore “ industrial disputes" mentioned in the item must be 
Mukherjee. disputes arising in " industry " as the latter term is ordinarily 
ET understood. He contended that even if the definition given to 

, “industrial disputes" in the Industrial Disputes Act was wide 

Harries, C.J. enough to cover disputes between a Municipality and its em- 
E: ployees, nevertheless the Central Government ‘had no right to 
legislate in respect of such disputes when their power was given 

under item 29 of List III to legislate only on “industrial dis- 

putes" as that term is ordinarily understood. It appears to 

me'that there is.no, force whatsoever in this argument, because 

the Central Government are competent to legislate not only on 

industrial but labour disputes. The item reads: “Trade 

unions; industrial and labour disputes”. Even if a dispute 

between the employees of a Municipality and the Municipality 

could not be regarded as an industrial dispute as that phrase is 

used in item 29 of list III, it would be clearly a labour dispute 

which ordinarily means a dispute between employers and 

employees and the Central Government ;could legislate con- 

cerning such a dispute. It seems to me that the Central Govern- 

ment were competent to legislate on disputes arising between 

employers and employees though the employers were not con- 

ducting an industry in the usual sense, of that word. They 

could legislate in respect of all labour disputes, that is in respect 

of disputes between employers and employees which are ordin- 

arily, regarded, as labour, disputes. 


. Dr. Sen Gupta however contendéd-that the Industrial Dis- 
putes Act in so far as it’applies to disputes between a Munici- 
pality and its employees is: ultra vires. He relies on item 13 of 
List If of the Seventh’ Schedule of the Government of India 
Act That item reads as follows: 


iy 


" Local EA that is to say; the constitution 
. and powers of: municipal corporations, improvement trusts, 
district: boards, mining settlement' authorities and other 
local authorities for the purpose of local self government 
or village. administration." - 
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List II deals with the subjects "which fall exclusively in 
the province of the Provincial and now the State Legislature. 
Dr. Sen Gupta's argument is that the Central Government could 
not legislate on the powers of a municipal corporation. He has 
argued that the provisions of the Industrial Disputes Act inter- 
feres with the powers of a Municipal Corporation and such 
interference is only warranted if it is the result of Provincial 
or State legislation and not Central Lesalagou. 

Learned Advocate relied upon section 66(2) of the LUE 
Municipal Act which provides as follows: 


" Subject to the scale of abba zpproved by the 
Commissioners under sub-section(1) the Chai-man shall have 
power to appoint such persons as he may think fit and from 
time to time to remove such persons and appoint ‘others in 
their place ". 


Then follow proviso limiting the power to some extent.’ 


The argument is that by a Provincial Act the Chairman 
has been empowered to appoint and dismiss employees and by 
reasons of item 13 of List II of the Seventh Schedule of the 
Government of India Act there can be no interference with 
those powers except by the Provincial or State Legislature. 
The powers of a Municipality it is contended, is not a matter 
upon which the Central Government can legislate at all. If the 
Act applies, as we have held it does on its true construction, to 
disputes between Municipalities and its employees then the Act 
in so far as it applies to such disputes is said to be ultra vires. 


What could be enacted by the Central and Provincial 
Legislatures in the year 1947 is dealt with by section 100 of the 
Government of India Act and it is clear from sub-section (3) that 
the Central Government could not make laws for a Province or 
any part thereof with respect to any of the matters enumerated 
in List IY. There can be no doubt I think that if the Indus- 
trial Disputes Act applies to disputes between a Municipality 
and its employees, the Act does to some extent trespass on a 
Pfovincial subject, namely, the powers of a Municipality. It 
is a trespass upon the rights of the Chairmau of the Munici- 
pality to appoint whomsoever he likes and to dismiss his 
. employees in praper cases. 


163 


1950. 
T 


Budge Budge 


Municipality 
v. 
P. R. 


THE CALCUITA LAW JOURNAL. [Vor.. 86. 


It has been. held by the Federal Court that an adjudicator 
under the Industrial Disputes Act has jurisdiction to order the 
reinstatement of workmen lawfully dismissed. In the present 
case the award directs the Municipality to reinstate the two 
employees, Mitter and Ghose who were dismissed by the Chair- 
man apparently in accordance with the rules. There is there- 
fore a, clear interference with the powers of the Chairman and 
of the Municipality and Dr. Sen Gupta contends that the 
Central Legislature had no power to pass any legislation affect- 
ing the powers of a Municipality. 


There can be no doubt that the Industrial Disputes Act 
1947 is an Act dealing with the settlement of industrial disputes 
and it does not purport to be an Act dealing with the powers 
of a' Municipality. 


There can be no doubt that the Industrial Disputes Act 
1947 is an Act dealing with the settlement of Industrial disputes 
and it does not purport to be Act dealing with the powers of a 
Municipality. In dealing with industrial disputes the Act does 
trespass to some extent upon a Provincial subject, namely the 
powers of a Municipality. But such trespass would not in my 
view make the Central Act ultra vires." The effect of a trespass 
such as the one which has occurred in this case was considered 
by their Lordships of the Privy Council in the recent case of 
Profulla Kumar Mukherjee v. Bank of Commerce Limited, 
Khulna(1). In that case their Lordships laid down that 
in distinguishing between the powers of the divided 
jurisdictions under Lists, I, IL. and III of the Seventh 
Schedule to the Government of India Act, 1935, it ig not possible 
to make a clean cut between the powers of the various legis- 
latures. They are bound to overlap from time to time and the 
rule which has been evolved by the Judicial Committee whereby 
an impugned statute is examined to ascertain its pith and 
substance or its true nature and character for the purpose of 
determining in which particular list the legislation falls, applies 
to Indian as well as to Dominion legislation. The extent of 
the invasion by the Provincial Legislature into subject enumer- 
ated in the Federal List is material for the purpose of determin- 
ing what is the pith and substance of the impugned Act. 

In that case the Bengal Moneylenders Act, 1940 was 
impugned and section 39 of that Act provided that “ notwith- 


- Q0). (947) L-R. 74 LA. egy 
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standing anything contained in any law for the time being in. Ger. 
force, or in any agreement, (1) no borrower shall be liable to m 
pay after commencement of this Act more than a limited sum +950 

in respect of principal arid interest or more than a certain per- Budge Budge. 
centage of the sum advanced by way of interest; it was held that Municipality 
the Act was in whole intra vires the Provincial Legislature as uf 

in pith and substance it deals with " moneylending and 
moneylenders”, a subject-matter within the legislative. com- 
petence of the Provincial Legislature under entry 27 of List II, Harries, C.J. 
and whether it trenched incidentally on “Promissory notes —. 
and banking", subject matters reserved for the Federal legis- 

lature under entries 38 and 38 respectively of List I was not 

fatal to the enactment as neither of those matters was its 

substance. 


Lord Porter who delivered the judgment of the Board 
summed cup the matter at page 43 in these words: 


“ Thirdly, the extent of the invasion by Ba Provinces 
into subjects enumerated in the Federal List ha» to be 
considered. No doubt it is an important matter, not as ^ 
their Lordships think, because the validity of an Act can 
be determined by discriminating between degrees of in- 
vasion, but for the purpose of determining what is the pith 
and substance of the impugned Act. Its provisions may 
advance so far into Federal territory as to show that its 
true nature is not concerned with Provincial matters, but 
the question is not, has it trespassed more or less, but is the 
trespass, whatever it be, such as to show that the pith and 

: substance of the impugned Act is not money-lending but 
promissory notes or banking. Once that question is deter- 
mined the Act falls on onè or tbe other side of the line and 
can be seen as valid or invalid according to its true content. 
This view places the precedence accorded to the three lists 


in its proper perspective.” 


- ] think there.can be no doubt whatsoever iat the pith and 
substance of the Industrial Disputes Act is industrial and labour 
disputes. “There is a slight invasion respecting a matter in List 
IL But is this legislation a legislation on industrial or labour 
disputes, or is it legislation on the powers of a Municipality? 
"That is the question which Lord Porter has directed the Court 
io ask itself. When I asked myself is thé Industrial Disputes 
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Act a piece of legislation on industrial and labour disputes or a 
piece of legislation on municipal powers, there is only one 
answer that can be given. It is clearly legislation on labour 
and industrial disputes. The pith and. substance of the enact- 
ment is therefore industrial and labour disputes and the trespass 
or invasion on to an item in List II is merely incidental. The 
legislation can in no way be regarded as legislation on the 
powers of a Municipality and therefore following the case of 
Prafulla Kumar Mukherjee v. Bank of Commerce Limited, 
Khulna (1) it must be held that the Industrial disputes Act is 
intra: vires though as I have said it does invade to a slight extent 
upon an item in List No. IL. In my judgment there is no 
substance in the contention that the Act in so far as it applies 
to municipalities must be held to be ultra vires. In the Bank 
of Commerce case (1) the Federal Court had held that the 
Bengal Money Lenders Act in so far as it applied to promissory 
notes was ultra vires as promissory notes were a Central subject 
and would not be the subject of legislation by a Province. The 
Privy Council nevertheless held that the statute was intra vires 
and its provisions could be applied to promissory notes though 
the latter were a Central subject. In the same way it must be 
held that this Act is intra vires and does apply to disputes 
between municipalities and its employees. 


Lastly, Dr. Sen Gupta contended that this award was bad 
on the merita. 


It seems clear that an Industrial Tribunal i is such a tribunal 
as is contemplated in Art 337 of the Constitution. As the 
Supreme Court very recently held that an Industrial Tribunal is 
a tribunal within the meaning of that term as used in Art 136 of 
the Constitution it must be held that an application can be 
made to this Court under Art. 337. Once it is held that the 
industrial Tribunal had jurisdiction, then no relief by way of 
certiorari or prohibition can be granted. 


Dr. Sen Gupta bas contended that we ought to interfere 
under Art 227 of the Constitution upon the merits. But it is 
extremely difficult for this Court to interfere upon the merits 
in a matter such as this. The Industrial Tribunal is constituted 
to settle an industrial dispute. when the parties cannot do so by 
conciliation and direct agreement. The Industrial Tribunal 
does not settle a dispute in accordance with any rules of law. 


(1) (1947) L-R. 74 LA. ag. 
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It must of necessity settle the dispute in the best way to secure 
future peace in the industry concerned. For example, an 
_ employer is legally entitled to dismiss an employes if he gives 
him the Proper notice or wages in lieu of notice, But this Court 
and the Federal Court have held that an adjudicator can well 
order the employers to reinstate such a man if in the view of the 
adjudicator such would be a fair settlement of the industrial 
dispute. i 

Dr. Sen Gupta contends that there was no material upon 
which the adjudicator in this case could order reinstatement. 
I am very doubtful whether we can sit in judgment upon the 
views of the adjudicator. Possibly if he had conducted himself 
contrary to all the rules of natural justice we might have a 
right to interfere, But there can be no questian that in this 
case the adjudicator did hear the parties and has considered the 
relevant materials, -The adjudicator in his award makes it 
quite clear that in his view these men have been victimised and 
much can'be said for that view. However, it iis not for us to 
say whether that be the right or the wrong view. It is certainly 
a possible view and may well be the right view. If that be so 
then it appears to me that the adjudicator was fully entitled to 
make this award ordering reinstatement. In any event. if the 
adjudicator was of opinion that the only way to bring this dise 
pute to a peaceful end would be to order reinstatement, he was 
in my view fully entitled to do. On the merits I do not think 
we could interfere. But even if we have power to interfere, I 
can see no ground why we should interfere. 


In the result therefore both the petitions fail The 
petition for a writ of certiorari is dismissed with costs, and so is 
the petition filed under Article 327 of the Constitntion. The 
interim injunction is diseolved. The petitioners must pay the 
costs of the State as well as ofthe Union. We assess a hearing- 
fee of ten gold mohurs to each of the contesting opposite parties, 
There will be one set of cos's for the two applicatians. Sur 

We grant a certificate under Art. 132(1) of the Constitution. 

S. N. Banerjee, J.:—I agree. ` . | 
& C. Ths petition for a writ of certiorari and 

the petition-under Article 227 of the 
Constitution dismissed, P". 
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PaxsxwT: Sir Harilal J. Kania, Chief Justice, Mr. Justice 
Saiyid Fas] Ali, Mr. Justice M. Patanjali Sastri, Mr. 
Justice Mehr Chand Mahajan, Mr. Justice Bijan 
Kumar Mukherjea and Mr. Justice 
Sudhi Ranjan Das.’ 


Dr. RAM BABU SAKSENA 
Tv. 


THE STATE. 


[ON APPEAL xv SPECIAL 1EAVE FROM THE JUDGMENT AND 
ORDER or THE HioH CougT or JUDICATURE 


1 


© ' * AT ALLAHABAD]. 


Extradition—Hstradition Treaty of 1869 between Tonk State and 
British — Gewernmeni—Indiam Extradition Act (XV of 1903 J 
section 7—Section 18—Provislon of prewisus treaty for extradition of 
offenders and the procedure thereunder shall continue te be follewsd— 
Extradition Treaty, 1869, Article 5—“Heinous offences", enumeration 
of, if exhaustive and if implies a prokibition of offences not covered by 
the Treaty—Indian Exiradition Act, sectieh 18, if derogutes from any 
treaty authorising the Indian Gevernmeni to grant extradition for some 
additional affences—Indian Independence Act (10 & 11 Geo. 6 Ch. 30) 
section 7—Axtradition Treaty, of 1869, if lapsed—Standstill Agree- 
ment, effect of—State covenanting with other States te merge into a 
United Siste—Hatraditien Treaty of one ef mi k CEMIMRHAE States, 
previsions of, if capable of execution. 


Dr. Saksena a member of the Uttar Pradesh Civil Service appointed in 
1948 to serve Tonk State In varlous capacities is alleged to have helped the 
Nawab in obtaining sanction of the Goverhment of India to the payment of 
Ra. [4 lakhs to the Nawab ont of ‘the State Treasury for the discharge of 
his debts and to bave induced the Nawab by threats and deception to him, 
in return for such help, sums totalling Rs. 3 lakhs on various dates. He 
was charged under sections 383 (Extortion) 420 (Cheating) of the Indian 
Penal Code and a warrant was issued under section 7 of the Indian Hxtradi- 
tion Act 1903 to the District Magistrate of Nainital where he was residing 
after reverting to the service of the Uttar Pradesh Government-to arrest and 
deliver him ap to the District Magistrate : i ` 


Held [Per Kauia, C. J. and Patanjali Sartri, J.]—No doubt the enumera- 


tlon of the “heinous offences" in Article 5 of the Extradition Treaty of 1869 
which does not oontain ‘extortion’ or ‘cheating’ is exaustivo in the sense 
that the high contracting partiog. are not entitled under the treaty to claim 
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.extraditlon of criminals in respect of: other offences but such enpmeration 
does not imply a jrekibitien against either of. those parties providing by its 
owa municipal laws for the surrender of criminals. for other offences not 
covered by the Treaty. l 


Tha statutory authority to surrender cannot of course enlarge the obli- 
gation of the other party where an extradition treaty has been entered into 
and this [s made olear by section 18 of the Indian Extradition Act; but it ls 
quite clear that thls Act does not derogate fromany such treaty when it 
authorises the Indian Government to grant extradition for-some additional 
offences, thereby enlarging, not curtailing, the power of the other party to 
olaim sarrender of oriminals, nor does this Aot derogate from the rights of 
Tadtan citizens under-the treaty of 1869. . ! - 

[Per Mukherjea, J, | Though undsr section 7 of the Jadian Independance 
Act the Extradition Treaty between Tonk and the British Government must 
be deemed to have lapsed with effect from the 15th of August 1947 yet 
under the Standstill Agreement the provisions of the Treaty of 1869 still 
continued to regulate matters of extradition of criminals between the Took 
State and the Indian Government tll] any new agreement "was arrived at 
betweea them, 2l = 

When a State relinquishes its life as such through lacorporatioa , into 
Or absorption by another State either voluntarily or as a result of conquest 
oc annexition, the treaties of the former are automatically. terminated. 
But where several States covenant voluntarily to unite together, the 
covenanting States do not lose there personality altogether and for the 
purposes of succession to Rulership and for counting votes on the: strength 
of population and other purposes, the covenant of M’rger recognises a 
quasi separation between the territories of the different States and the 
extradition treaty of a particular State becomes entirely incapable of 
execution. s 


Terlinden v, Ames (1) and. Lasard Brothers v, Midland Bank Lid, (3) 
explained, ; ; ; 

Supreme Court Criminal Appeal No. II of rg49 on Special 
leave from the judgment and order‘of Mr. Justice Harish Chandra 
of the High Court of Judicature of Allahabad dated r1th Novem- 
ber, 1949, in Criminal Miscellanous Case No. 960 of 1949. 

Application under sections 49t and 561-A af the Code of 
Criminal Procedure agiinst illegal and unautharised detention 
under warrant. à 

The material facts will appear from the judgments. 

Mr, Alladi Krishnaswami ‘Ayyar, Senior Advocate, Supreme 
* Court (Mr. Aladi Kuppuswoamt, Advocate, Supreme Court, with 
him) instructed by Afr. Rajinder Narain, Agent for the Appellant, 


(1) 184 U. S. 270. 
(a [1933] A, C. 2385. 
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Mr. M. C. Sifalvad, Attorney-General: for India (Mr. V. N. 
Sethi, Advocate, Supreme Court with him) instructed: by Mr. P. A. 
Mehta, Agent, for the Respondent. 


: The following judgments were delivered :— ] 


` The judgment of Kania € J: and Patanjali Sastri, J. was 
delivered by : 


... Patanjali Sastri J. :—This is an appeal by special leave 
from an order of the High Court-at Allahabad -dismissing an 
apptication under sections 491 and 561-A of the Code of Criminal 
Procedure for release of the appellant who was arrested in 
pursuance of an extradition warrant issued by the Regional Com- 
missioner of the United State of Rajasthan who is the principal 
officer representing the Crown in the territory of that State. 


The appellant who isa member of the Uttar Pradesh Civil 
Service was appointed in 1948 to serve what was then known as 
the Tonk State in various capacities, and during such service he 
is alleged to have helped the Nawab in obtaining . the sanction of 
the-Government of India to the payment of Rs. r4 lakhs to the 
Nawab out of the State Treasury for the discharge ‘of his debts, 
and to have induced the Nawab by threats and deception to pay 
the appellant, i in return for such help, sums totalling Rs. 3 lakhs 
on various dates. On these. allegations the appellant is charged : 
with having committed offences under: section 383 (Extortion) 
and section 420 (Cheating) of the-Indian Penal Code which are 
extraditable offences under the Indian Extradition Act, 1903 
(hereinafter referred to as “the Act"). The warrant -was issued 
under section 7 of the Act to the District Magistrate, Nainital, 
where the appellant was residing after reverting to the service of 
the Uttar Pradesh Government, to arrest and. deliver him up to 


:the District Magistrate of Tonk.. 


The appellant’s case is that the sam of Re. 3 lakhs was paid 
to him by the Nawab to be kept in safe deposit in a bank for the 


-Nawab’s use in Delhi; that no offence was committed-and that 


the amount was returned when demanded by the authorities -pf 
the Tonk State. The warrant was issued mala fde on account 
of enmity. Various technical objections were also raised to the 


“validity of the warrant and to the Jurisdiction of the Magistrate 
„at Nainital to take cognisence- of the matter and arrest the appel- 


lant. Tbe High Court overruled all the objections and dismissed 
the application for the release of the appellant. — — ^ 
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. On bebalf of the appellant Mr. Alladi Krishnaswami Aiyar 
contended that section 7 of the Act under which -the warrant 
purports to have been issued bad no application-to the case and 
that the entire proceedings before the Magistrate .were illegal 
and without jurisdiction and should be quashed. Learned coun- 
sel, relying on section 18 of the Act which provides that nothing 
in Chapter (III which contains section 7) shall “derogate from 
the provisions of any treaty for the extradition of oflenders," 
submitted that the treaty entered into between the British Govern- 
ment and the Tonk State on the a8th January, 1859, although 
declared by section 7 of the Indian Independence Act, 1947, to 
have lapsed as from the rsth August, 1947, was continued in 
force by the “Standstill Agreement" entered into on the 8th 
August, 1947, that that treaty exclusively governed all matters 
relating to extradition between the two States, and. that, inasmuch 
as it did not cover the offences now charged against the appellant, 
no extradition of the appellant could be demanded or ordered. 


The Attorney- -General appearing for the Government advanced 
three lines of argument in answer to that contention. In the 
first place, the standstill agreement entered into with the various 
Indian States were purely temporary arrangements designed to 
maintain the s/a/ws gwo ante in respéct of certain administrative 
matters of common concern pending the accession of those States 
to the Dominion of India, and they were superseded by the 
Instruments of Accession executed ` by the Rulers of those States. 
Tonk having acceded to the Dominion on the 16th August, 1947, 
the standstill agreement relied on by the appellant must be taken 
to have lapsed as from that date. Secondly, the treaty' was no 

"longer subsisting and its execution became impossible, as the 
Took State’ ceased to exist politically and’ such sovereignty as it 
possessed was extinguished, when it covenanted with certain other 
States, with the concurrence of the Indian Government, “to unite 
end integrate their territories in one State, with a cómmon execu- 
tive, legislature and Judiciary, by the name, of the United State 
of Rajasthan,” the last ‘of such covenants, which superseded the 
earlier ones, , having been entered into op the gath March, 1949. 
Lastly, even assuming that the treaty was still in operation as 
a binding executory contract, its provisions were in no way 
detogated from by the application of section 7 of, the Act to the 
present case, and the extradition warrant issued under that sec- 

-tlon and the arrest made in pursuance thereof were legal and 


The 0 State, 
Paten Jal Să Sasiri, y. 
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valid and could not be called in question under section 491 of 
the Criminal Procedure Code. As we are clearly of opinion that 
the appellant's contention must fail on this last ground, we 
consider it unnecessary to pronounce on the other points raised 
by the Attorney-General, especially as the issues involved are not 
purely legal but partake also of a political character, and we 
have not had the views of the Governments concerned on those 


It was not disputed before us that the present case would fall 
within section 7 of the Act, all the requirements thereof being 
satisfied, if only the applicability of the section was not excluded, 
under section 18, by reason of the Extradition Treaty of 1869, 
assuming that it still subsists. The question accordingly arises 
whether extradition under section 7 for an offence which is not 
extraditable under the treaty is, in any sense, a derogation from 
the provisions of the treaty, which provides for the extradition 
of offenders for certain specified offences therein called “heinous 
offences”, committed in the respective territories of the high 
contracting parties. Under Article r the Government of the 
Tonk State undertakes to extradite any person, whether a British 
or a foreign subject, who commitsa heinous offence in British 
territory. .A reciprocal obligation is cast by article s on the British 
Government to extradite a subject of Tonk committing such an 
offence within the limits of that State, -Article 3 provides, farer 
ala, that any person other than a Tonk subject committing a 
heinous offence within the limits of the Tonk State and seeking 
asylum in British territory shall be apprehended and the case 
investigated by such court as the British Government may direct. 
Article 4 prescribes the procedure to be adopted and the con- 
ditions to be fulfilled before extradition could be had, and Arti- 
cle 5 enumerates the offences which are ‘tobe deemed as coming 
within the category of heinous offences” which, however, do not 
include the offsnces charged against the appellant. 

The argument on behalf of appellant was put thus: The 
maxim expressio unius est exclusio alterius is applicable, as pointed 
out by McNair on Te Law of Treaties; (1938 pp. 203, 204), 
to the interpretation of treaties. According to that rule the 
treaty in question should ‘be read as allowing extradition only 
for the specified offences aad for no others, that is to say, as 
implying a frokidition of extradition by either State for any other 
offence than those enumerated in Article 5. Further, while the 
treaty entitled each of the high contracting parties to demand 
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extradition on a reciprocal basis, an unilateral undertaking by’ 
the Indian Government to grant extradition for an .offence for 
which: it could not claim extradition under the ‘treaty. violates 
the principle of reciprocity which.-is the recognised basis of .all 
international’ compacts for extradition: Such an arrangement 
places the State of Tonk ina more ‘advantageous position which 
was not contemplated by the framers of the treaty. And: where, 
as here, the person whose surrender is demanded is an. Indian 
f subject who is not liable to be extradited under the treaty, his 
surrender under section 7. trenches upon the liberty of the subject. 
In sò far, therefore, as that section authorises extradition of a 
person, especially when he is an Indian subject, for an offence 
‘which is not extraditable under the treaty, it derogates from the 
provisions of the treaty within the meaning of section 18, and its 
application to the present case is thereby excluded. The argument 
proceeds on & misconception and cannot be accepted. . ML 
No doubt the enumera:ion of "heinous offences" in, Article 5 

of the treaty is exhaustive in the sense that the high contracting 
parties are not entitled, under the-treaty, to claim. extradition of 
criminals:in respect of other offences. But we cannot agree 
that such enumeration implies a prohibition against either of those 
parties providing by its own municipal laws for the surrender of 
criminals for other offences not covered by the treaty. It is 
difficult to imagine why the contracting States should place such 
a letter on their respective legislatures in advance not only in 
regard to their subjects but also in regard to alien offenders, for, 
if such prohibition is at all to be implied, it should cover both. 
As pointed out in ‘Wheaton’s International Law, there ip. | no 
universally recognised practice that there can be no extradition 
except under a treaty, for some-countries grant extradition 
without a treaty (Fourth Ldition section 115 (a) -to (d), pp. 186- 
189). . No doubt the constitutional doctrine in England is that 
the Crown makes treaties with foreign States for extradition. of 
criminals but those treaties cin only be. carried into effect by 
Act of Parliament (Jééd-section 116 (b), p. 187). Accordingly, 
the extradition Acts are made applicable by an Order in -Council 
in. the case ofeach State which enters into a -extradition treaty 
with the Crown, and they are made applicable only-so far as: they 
can be applied consistently with the terms and conditions contained 
in the treaty. Under such a system where the high contracting 
parties expressly provide that their own subjects shall not be 
delivered up, as in the case of the treaty between England and 
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the treaty or from the provisions of the treaty.. We are accordingly. 
of opinion that the arrest and strrender of the appellant under, 
section 7 of the Act is not rendered unlawful by anything con- 
tained in the treaty of 1869, assuming that it still subaists. 

The appeal fails and is dismissed. 

Fazl All, J.—1 have had the advantage an raiolo the judge 
ments prepared by my brothers, Sastri and Mukherjea, who have 
given different reasons for arriving at.the same conclusion. As 
I am inclined to agree with the line of reasoning in both the 
judgments, I concur in the order that this appeal should be 
dismissed. 


Mahajan, J.—I agree with the judgment going to be deliversa 
by my brother Mukherjea for the reasons given by him. I-agree 
that this appeal should be dismissed. "t 


Mukherjea, J.—This appeal, which has come up before us ón 
special leave granted by this Court is directed against a Judgment 
of Harish Chandra, J., of the Allahabad High Court, dated rith 
of November 1949, by which the learned Judge dismissed an 
application of the appellant under sections 491 and 561A of the 
Criminal Procedure Code. 


The facts, which are material for purposes of this appeal, aro 
not in controversy and may be shortly stated as follows. The 
appellant Dr. Ram Babu Saksena, who is a resident of the United 
Provinces, was a member of the Executive Civil Service in that 
province, and during his official career, extending over 30 years, 
held various important posts, both in and outside that province. 
In January 1948 he was appointed Administrator of the Tonk State, 
where a dispute was going on at that time regarding succession 
to the rulership of the State between two rival claimants, On 
1tth of February 1948, the dispute was settled and Ismail Ali 
Khan was recognised as the Nawabor the Ruling Prince of the 
State and the appellant was then appointed Dewan and Vice- 
President of the State Council, of which the Nawab was the 
President. In April 1948, the Tonk State, together with several 
other States in Rajputana, integrated and formad together the 
United State of Rajasthan and the appellant thereupon became 
the Chief Executive. Officer of the Rajasthan Government, 
Towards the end of July 1948, he got another “special post under 
the Rajasthan Goverament, but soon afterwards, he took leave 
and proceeded to Naini Tal, where. he has been residing aince 
‘then. Qn 23rd May 1949 he was arrested at Naini Ta] on | the 
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strongth ofa warrant issued under section. 7 of the Indian Extra- 
dition: Act, 1903, by Shri V. K. B. Pillai, Regional Commissioner 
and Political Agent of the United State of Rajasthan. The. 
warrant, which is dated the 8th of May 1949, was addressed to 
the District Magistrate of Naini Tal and directed the arrest of 


. Dr. Saksena and his removal to Rajasthan, to be delivered to 


the District Magistrate of Tonk for enquiry into certain offences. 
against the laws of that State which he was alleged to have 
committed. - After his arrest, the appellant was released on bail 
in terms of the warrant itself and was directed to be: present before 
the District Magistrate of Tonk on the 7th of June 1949. The 
allegations against the appellant in substance are, that while he 
was the Dewan of the Tonk State and Vice President of the State 
Council, the Nawab, being in urgent need of money to meet his 
personal demands, requested Dr. Saksena to help him in obtaining 
for his own use a sum of Rs. r4 lakhs from the State Treasury. 
Dr. Saksena promised his assistance on condition that the Nawab 
would give him a sum of Rs. 3 lakhs out of this amount as his 
share. By dint of his efforts, the appellant succeeded in inducing 
the State Ministry to pay the full amount of Rs. 14 lakhs to the 
Nawab in different instalments. The first instalment, amounting 
to over Rs. 234 lakhs was paid on 3rat March 1948 and a further 
sum of Rs. 5 lakhs was paid on 21st of April following. On that 
date, it is said, the Nawab’ paid ‘to Dr. Saksena a sum of 
Rs. 1,50,000 which was only half of the promised amount. A few 
days later, Dr. Saksena pressed for payment of the balance and 
held out threats to the Nawab that in case the money was not 
paid, the latter would find himself in serious difficulties as his 
position as a Raling Prince of the State was not at all secure and 
there were grave charges against him. Asa result of these threats 
and misrepresentations, the Nawab was induced to pay to the 
appellant the balance of Rs. 1,50,c00 in two instalments. The 
matter became known to the Regional Commissioner some time 
in November 1948 and he called Dr. Saksena for an interview 
and’ succeeded in getting back from him the entire sum of Rs. 3 
lakhs which the Nawab had paid. On the basis of these facts, 
Dr. Saksena has been accused of having committed offences under 
sections 383 and 410 of the Indian Penal Code. 

On srd June 1949, Dr. Saksena filed an application in the High 
Court of Allahabad under sections 491 and 561-A of the Criminal 
Procedure Code, complaining of illegal and unauthorised detention 
under the warrant of the Regional Commissioner of Ra]putana 
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dated the 8th of May 1949. The legality of the warrant and -of 
arrest thereunder was attacked -ona number-of grounds. It was 
contended, first of all, that the applicant was falsely implicated 
by the Nawab on account of enmity which grew up .between-them 
for various reasons and the allegations made were totally ‘false. 
It was next said that the District Magistrate of Naini Tal could 
take cognizance of the matter without the previous sanction of 
the U. P. Government under section 197 of the Criminal Proce- 
dure Code and that the sanction of the Rajapramukh of the United 
State of Rajasthan was also necessary before any proceeding 
could be initiated. The third and the main contention? was that 
the alleged offences being said to have been cammitted in the 
State of Tonk, the case would-be governed by the provisions of 
the Extradition Treaty entered into between the British Govern- 
ment and the Tonk State on 28th of January 1869, and as neither 
“extortion” nor "cheating was mentioned in the list of offences 
for which extradition was permissible under that Treaty, thé 
warrant of arrest issued under section 7 of the Extradition Act 
was wholly illegal and unauthorised. It is admitted that these 
offences are specified in the Schedule to the Indian Extradition 
Act of 1903, but it was said that section 18 of the Extradition Act 
expressly made the Act inapplicable when its provisions ‘derogated’ 
from those of a Treaty. Lastly, it was urged that the extradition 
warrant was a mala fide step taken by the Nawab of Tonk with 
the help of his friend the Regional Commissioner of Rajasthan 
for ulterior purposes and that it constituted a fraud unen the 
Statute and an abuse of the processes of law. 


The application was heard by Harish Chandra, J. sitting singly, 
and by a judgment dated rith of November 1949, wbich fully 
and.elaborately discussed the different points raised in the case, 
the learned Judge rejected the application of the petitioner. 


No certificate was given by the High Court under section aos (1) 


of the Government of India Act 1935, and the present appeal has 
been brought to this Court on the strength af special leave 
„granted by it. 

Sir Alladi Krishnaswami Aiyar, who appeared in support of 
the appeal, has very properly not pressed before us all the points 
that were canvassed on behalf of his client in the Court below. 
His contention, in substance, is that the rights af extradition jn 
the present case should be regulated exclusively by the provisions 
of the Extradition Treaty that was entered into-between the Tonk 
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State and the British Government on 28th of January 1869 and 
was subsequently modified by a supplementary Treaty in the 
year 1887. This Treaty, it is argued, has not been abrogated 
or rendered ineffective in any -way by reason of the merger of 
the Tonk State in the United State of Rajasthan, and the decision 
of the High Court on this point is erroneous. According to the 
provisions of this Treaty, no extradition is permissible in respect 
to offences of “extortion” and “cheating?” with which the appel- 
lant is charged and the warrant of arrest issued by the Political 
Agent is consequently illegal and w//ra vires. It is conceded by 
Sir Alladi'that if section 7 of the Indian Extradition Act, 1903, 
is held to be applicable to the facts of the present case, the 
warrant of arrest issued by the Political Agent of Rajasthan could 
not be assailed as invalid or inoperative ; but his contention is, 
that section 18 of the Extradition Act makes an express reserva- 
tion in cases where Treaty rights exist and to the extent that the 
provisions of Chapter III of the Extradition Act derogate from 
those of any Treaty relating to extradition of offenders, the Treaty 
is entitled to prevail. - 


To appreciate the merits of this contention, it may be con- 
venient to refer at this stage to a few sections of the Indian 
Extradition Act of 1903 a8 well asto the material provisions of 
the Extradition Treaty between the Tonk State and the British 
Government which have a bearing upon the present question. 


Chapter III of the Indian Extradition Act deals with surrender 
of fugitive criminals in case of States other than foreign States and 
section 7, with which this Chapter opens, provides as follows : 


“(1), Where an extradition offence has been committed or 
is supposed to have been committed by a person, not being a 
European British subject, in the territories of any State not being 
a Foreign State, and such person escapes into or is in British 
India, and the Political Agent in or for such State issues a 
warrant, addressed to the District Magistrate of any district in 
which such person is believed to be, (or if such person is believed 
to be in any Presidency town tothe Chief Presidency Magistrate 
of such town,) for his arrest and delivery ata place and to a 


.person or authority indicated in the warrant such Magistrate 


shall act in pursuance of such warrant and mary give directions 
accordingly.” 
* * * * * * 
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`> The expression “extradition offence" has been defined in sec- 
tion 2 (b) and means ‘any such offence asis described in the 
First Schedule to the Act. The First Schedule gives a catalogue 
of offences described with reference to specific sections of the 
Indian Penal Code and it includes offences punishable under 
sections 383'and 420 of the Indian Penal Code. Prima facts, it 
seems therefore that all the conditions laid down in section 7 of 
the Extradition Act are fulfilled in the present case. The 
warrant has been issued by the Political Agent of a State which 
is nota “Foreign State" as defined by the Act and the offences 
with which the appellant is charged are .'extradition offences! as 
specified in Schedule I. Sir Alladi’s contention, as stated above, 
is that section 7, which is in Chapter III of the Extradition Act, 
is controlled by section 18 which lays downthat “nothing in this 
Chapter shall derogate from the provisions of any treaty for the 
extradition of offenders, and :he procedure provided by any such 
treaty shall be followed in any case to which it applies, and the 
provisions of this Act shall be modified accordingly.” 

Turning now to the Extradition Treaty between the Tonk 
State and the British Government, it will be seen that the First 
Article of the Treaty provides for extradition, where a British 
subject or a foreign subject commits a ‘heinous’ offence in British 
térritory and seeks shelter within the limits of the Tonk State, 
The Second Article deals with an offender who isa subject of 
the Tonk State and having committed a ‘heinous’ offence within 


the State seeks asylum in British teirltory; while the Third 


Article relates to a person other than a Tonk subject who com- 
mits a ‘heinous’ offence within the limits of the Tonk State and 
seeks asylum in British territory. The conditions under which 
extradition could be had in all such cases and the procedure to 
be followed are laid down in Article 4. Article 5 then givesa 
list of offences which would be deemed as coming within the 
category of ‘heinous’ offences, It is not disputed that neither 
‘cheating’ nor ‘extortion’ are mentioned in this list. The whole 
controversy, therefore, centres round the point as to whether in 
view of the provisions of the Extradition Treaty mentioned above, 
extradition could legally be made or demanded in respect of 


offences coming under sections 383 and 420 of the Indian Penal - 


Code which are mentioned in the list of offences specified in 
Schedule I to the Extradition Act but do not find a place in 
Article 5 of the Treaty. Could it be said that the provisions of 
‘the Extradition Act derogate in this respect from the Treaty 
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between the Tonk State‘and the British Government and conse- 
quently, the terms of the Treaty would override the statute as 
indicated in section 18 of the Extradition Act ? 


The learned Attorney General, who appeared for'the Govern 
ment of India, put forward atwo fold argument in reply to the 
contention of Sir Alladi. He argued in the first place, that sec- 
tion 18 of the Indian Extradition Act has no application to the 
present case inasmuch as the Extradition Treaty ‘between the Tonk 
State and the British Government, upon which the appellant 
relies, does not subsist and cannot be enforced, at the present 
day. The other contention is that even if the Treaty still sub- 
sists, there is nothing in its terms which probibits extradition for 
offences other than those described as heinous offences in Arti- 
cles. It is argued that ‘to derogate” means "to detract” -or 
“to take away” and the Schedule to the Extradition Act by men- 
tioning certain offences, which do not occur in the list of ‘heinous 
offences’ as given in the treaty, cennot be said to have derogated 
from tbe terms of the Treaty, ‘Both these points were fully argued 
on both sides and itis clear that ifon either of these points a 
decision is reached adverse to the appellant, the appeal is bound 
to fail. 

So far as the first point is concerned, Mr. Setalvad has drawn 
our attention to various political changes that have come over the 
Tonk State since the conclusion of the Extradition Treaty in 1869. 
In 1869 Tonk was one of the Native States in India with a ‘Separate’ 
political existence of its own andthe Treaty that was entered 
into in that year was meant to regulate exclusively the rights and 
obligations in matters of extradition of offenders as between the 
Tonk State on the one hand and the British Government on the 
other. In 1887 there was & modification of the Treaty but it 
is not disputed that the modification made certain alterations in 
the procedure which are not material for our present purpose. 


The major political change with regard to all Indian, States 
which vitally affected their existing Treaties with the British 
Government occurred on the 15th of August, 1947, when India 
became an Independent Dominion Ssction 7 of the Indian Inde 
pendence Act provided infer alfa that ; 


"(r) As from the appointed day—" 
€99985590900994000€000000920(29880009U254s44€ 
(b) The suzerainty of His Majesty over the Indian States 


- 


+ 
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lapses, and with it, all treaties and agreements in force at the 
date of the passing of this Act between His Majesty and the rulers 
of Indian States................ re 


Asa result of this provision, the Extradition Treaty between 
Tonk and the British Government must be deemed to have lapsed 
with effect from the rsth of August 1947. If matters stood 
there, obvious'y there would be nothing left upon which section 
18 of the Indian Extradition Act could possibly operate. There 
was, however, a Standstill Agreement entered into by the Indian 
Dominion with the Indian States, the first Article of which runs 
as follows : 


"I. (1) Until new agreements in this behalf are made, all 
agreements and administrative arrangements as to matters of 
common concern now existing between the Crown and any Indian 
State shall, in so far as may be appropriate, continue as between 
the Dominion of India or, as the case may be, the part thereof, 
and the State. 


(2) In particular, and without derogation from the generality 
of sub-clause (1) of this clause the matters referred to above shall 
include the matters specified in the Schedule to this agreement." 


The Schedule does mention ‘extradition’ as one of the matters 
to which the Standstill Agreement is applicable. This was cer- 
tainly intended to be a temporary arrangement and Mr. Setalvad 
argues thatasthere was no Treaty in the proper sense of the 
term but only a substitute for it in the shape of a temporary 
arrangement, seclion 18 of the Extradition Act which expressly 
mentions & Treaty cannot be applicable. While conceding that 
prima facie there is force inthe contention, I think that this 
would be taking a too narrow view of the matter and I should 
assume for the purposes of this case that under the Standstill 
Agreement the provisions of the Treaty of 1869 still continued 
to regulate matters of extradition of criminals as between the 
Tonk State on the ene hand andthe Indian Dominion on the 
other till any new agreement was arrived at between them. 

Though the Standstill Agreement was to take effect after 
the establishment of the Indian Dominion, the Instrument 
was actually signed on 8th of August 1947. On 36th. of August 
1947 Tonk acceded to the Dominion of India and one of the 
terms in the Instrument of Accession isthat 'the Ruler accepts 
the position that with regard to matters specified in the Schedule 
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to the Instrument, the Dominion Legislature. would be - entitled 
to make laws for the State? ‘Extradition including the surrender 
of criminals and accused persons to parts of His Majesty's 
Dominion outside India’ is one of the matters specified in the 
Schedule. Thus the State gave up and surrendered in favour of 
the Dominion Legislature its right to legislate in respect to extra- 
dition after the date of, accession. Whether the existing Extra- 
dition Treaty was ipso facto abrogated by this Instrument of 
Accession is not so clear. Obviously, the Indian Dominion 
could pass any legislation it liked regarding matters of extradi- / 
tion between the Tonk State and any other State, either Todian 
or Foreign. No such law was, however, passed by the Indian 
Legislature except that very recently under an Adaptation Order 
the Extradition Act of 1903 has been made applicable to Stutes 
under Group B in the Indian Constitution in which Rajasthan is 
included. It js to be noted that the Extradition Act itself, which 
is made applicable to the United State of Rajasthan, contains 
an express provision in section 18 which safeguards existing treaty 
rights. It is somewhat unusual that an Extradition Treaty would 
be subsisting even after the State had acceded to India but we 
have no materials before us upon which we could definitely hold 
that the Treaty has been expressly superseded or abrogated by the 
Indian Legislature. 


The next important thing is that in April 1948, there was a 
Covenant entered into by the Rulers of nine States including 
Tonk, by which it was agreed by and between the 'covenantipg 
parties that the territories of these nine States should be integrated 
into one State by the name of the United State of Rajasthan. 
This was done with the concurrence of the Dominion of India. 
Later on, on rath of May 1949 Mewar also became a party to 
this Covenant and the United State of Rajasthan was reconstituted 
by the integration of the territories of all the ten States. By 
the Covenant of Merger, the Covenanting States agreed to unite 
and integrate their territories in one State known as the United 
State of Rajasthan and to have a common executive, legislature 
and judiciary. The Rulers of all the States became members of 
the Council of Rulers and the President was designated as the 
Raj Pramukh of the United State. Article VI of the Covenant of 
Merger runs as follows :— 


*"(r) The Ruler of each Covenanting State shall as soon ag 
practicable and in any event not later than the first day of May 
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1948 make over the administration of his State toithe Raj Pramukh ; 
&ndthereupon— :* ,, - b ET 


(2) all Tights, authority’ and cee belonging to the "Ráler 
which appertain or are’: "incidental to the government of the 
Covenanting State shall vest‘in the United State and shall here- 
after’ be exercisable only as provided by this Covenant or by 
the Constitution to'be framed thereunder: . "' 


(b) all duties and obligations of the Ruler pertaining or inci- 
dental “to tho’ Governmént of the Covenaafing State shall devolve 
on ‘the United State ' and shali be discharged by it; and 


(c) all the assets ‘and liabilities of the .Cosenanting State. shall 
be the assots and liabilities of the United Stats.” e 


The queation now is how far-was the Extraditian Treaty bern 
the Tonk State and the British Government affected by reason.of 
the merger of the State into the United State.of Rajasthan. When 
a State. relinquishes its life as such through incarporation into or 
absorption by anotherState either voluntarily or as a result .of 
conquest or annexation, the general opinion of International Jurists 
is that the treaties, of the former are automatically terminated, 
The result is said to be produced by reason .of complete doss of 
personality consequent on extinction of State life( 7) The casés 
discussed in this connection are generally cases where independent 
States have ceased to be such through constraioed or voluntary 
absorption by another with attendant extinctiin ofthe former's 
treaties with other Siates. Thus the forceable incorporation of 
Hanover into the Prussian Kingdom destroyed the previous 
treaties of Hanover. The admission of. Texas into the United 
States of America by joint resolution extinguished the Treaties of 
the Independent Republic of Texas.(2) ‘The position is the 
same: when Korea merged into Japan. According to; Oppenheim; 
whose opinion has been relied upon by Sir Alladi, no succession 
of rights and duties ordinarily takes place in such cases, and_as, 
political and persona] . treaties presuppose the existence of a 
contracting, State, they are altogether extingnished. Lt is a debat- 
able point whether succession - -takes place in cases of treaties 
relating to commerce or extradition but here again the majority 
of writers are of opinion , that they do not survive merger, or 
annexation.(3) — . T ANE 

| (1) Vlde Hyde.oo, International Law, Vol; Ill, P. 1529. 0.7 ti otn 

(2) Vide Hyde on International Law, Vol. III, P. 1531. 

(3) Oppenheim oq Ipternatiodal Raw, Vol f;P.r$g s 6o use 
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, The.rematks quoted above do not, however, seem quite appro- 
priate to a case of the present description. Here there was no: 
absorption of ane State by another : which would put an end, to 
the State life of, the former,and. extinguish . its personality. What 
happened here was that several States. voluntarily united together 
and integrated their territories 80 as.to form a larger and compo- 
site State of which every one.of the Covenanting parties was a. 
component part. There was to be one common executive, legis- 
latüte and judiciary and the Council of Rulers would consist of 
the Rulers’ of all the , Covenanting, States, 3t , may not be said, 
therefore, thai the Covenanting States lost their pereonality 
altogether and’ it’ is “to. ‘be noted that for purposes of succeasion 
to Rulership and for counting votes on the strength of population 
arid ‘other purposes; the:'Covenant of' Merger recognises a quasi 
separation between the territories of' the different ‘States. But 
although such sepatütion' exists for some purposes between one ' 
State territóty and another, it is clear’ that the inhabitants of all 
the different States: be&&me, from the date of merger, the subjects 
of the United State of Rajasthan and they could not^'be described: 
as subjects of &ny' particular State. There is no süch thing as 
subject of the Tonk State existing gt'the presént day and the 
Ruler of' Tonk cannot indepehdently &hd in his owh right exercise. 
any form of sovereignty or. control over the’ Tonk territory. The 
Government,’ which exercises sovereign-powers, is only one, even 
though the different Rulers may have a voice'in it: ‘It seems to ‘us 
that in those -altered circumstances the Extradition Treaty of 
1869. has become entirely ‘incapable of execution. It is not 
possible for the- Tonk’ State, which is one of the contracting 
parties to act in accordance with the terms of the treaty, for it has 
no longer any independent authority or ‘sovereign rights over 
the Tonk territory and-can neither make or demand extradition. 
When as a'result of amalgamation or merger, & State loses its 
full-and independent power of action oer the subject matter of 
a treaty previously concluded, the treaty~must necessarily lapse( 1). 
It‘cannot'be said that the sovereignty of the Tonk State in this 
respect is now ‘vested in the United’ State of Rajasthan.: The 
‘authority, so far‘es’ extradition was concerned, was already 
surrendered by the Tonk. State in favour of ‘the Dominion 
Government by the Instrument of Accession. But even assuming 
that these treaty Hehe could - devolve spon ne United State of 


s als. BO. Ji. t 


(1) Vide Hydo on Iotefnaticns] Lay, Vol. HP. MEC od LES 
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Rajasthan by reagon;of: Article 6- of -the Covenant: of Merger, 
the latter, it seems td! me, ‘could: be ‘totally:incapable of giving 
effect to the tepms;of.the treaty. As hås béen said already, there 
could’ be..no, such’ thing. as. a subject iof the Tonk State at the 
present moment and Article a: of -the'-"Freaty : which provides: for 
extradition of Tonk subjects accused of having . committed hein- 
ous offences within Tonk territory , and , seeking asylum elsewhere 
would be wholly infructuous. The United State of Rajasthan 
could not possibly demand extradition, on the. basis of this Article, 
and if reciprocity, ‘which’ is’ the’ essénca "of an “Extradition 
Agreement, i$ gone; the TIAS must. be' deéméd" to bé" ' void and 
inoperative. `- $ ni : aa OE MP i : 

, The decision in Terlinden v. Amis à Pi was relied üpon 
by Sir -Alladi ‘in course of his arguments, rather fortifies the view 
that I have taken. The question there was whetber an Extradition 
Treaty between Prussia and the United States of America, which 
was entered into in 1852, could be given effect to after the incor- 
poration of Prussia into the German Empire, The question was 
answered in the affirmative. It was pointed out i» er alla that 
the constitution of the German Empire left sufficient independent 
power and sovereignty to the States composing the confederation 
to enable them to act upon these treaties, aod it was observed 
by Chief Justice Faller, who delivered ithe’ opinion of the Court, 
that where sovereignty in respect to the execution of treaties is 
not extinguished and the ‘power'tb’ execute temains unimpaired, 
outstanding treaties cannot. be regarded as, void. This is the real 
criterion and as obviously’ the power of the ‘took’ State to execute 
the treaty is altogether gone after the Covenant of Merger, the 
treaty cannot but be > regarded a [t] void.. las 

The other case cited by Sir Alladi, o T that of Lasard Brothert 
v; Midland- Bank - Eti. :(3) has vbsolutely no bearing ‘do this 
point. “It laid‘down tlie ^well accepted ‘proposition of International 
Law that’a change, In the form ‘of government i of a contacting 
State does not put an end to. its treaties... The treaty. entered . into 
by the Czarist Russia could ýs given effect to after, the Revolution, 
once the new government, was. EERE MHRA ans a ,person. in. TE 
national Lay. -. o2 7n gae cv AER Gua Pam fs prt atr se 
^ My coticlusidiij: thérefote, is that ‘the Exttadiiioh' Treaty bata 
the Tonk State and the British Government in 186a is not capablé 
~(1), 184.0. SL S9. nooemes ri cya Te do cob nsi ruralis 
(a) [1933] A- C. 289. ' Aoh 
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Ardeskir Mamoa v. rude ds er abl Subarna- 
, Šala (2) referred to, i - 

Procedura) dichotomy and-the TN oB the history five no. 
fundamental juridical basis and do not limit the operation of complets 
justice in India. at 

_, Hibrrews v Case (3); Lavery v. Pursell (4) referred to. 

` The canse of action eithec for specific performance or for damages is 
breach of contract. The consideration that In a claim for specific performance 
tHe party claiming -must be ready and , willing and ‘must treatthe contract 
as’ subsisting although thecther party has liroken: the ocntract or that the 
consideration that a party cla'ming for damages.neec not treat the: contract, 
aa spbsisting does not alter the nature and character of the oause of action. 
in the suit which remains in either case breach af contract the mental 
attitude or conduct or election of remedy in such contrert does not alter 
the cause of action. 


Ardeshir Mima v. Sassoon (1) applied, 
Ramsaran v. Makabir (5) and Ma Skwe v. Maung Ms (6) distinguished, " 
Kanda v. Waghs (7) referred to, 


The Coort can always modify the decree PRRP to the subsequent 
events le. events which happened subsequent to the filing of tie plaint 
rendering the relief clalmed'in the plaint inadequate, - 

Nuri Hien v. Ambica Singk (B) Annapurna v. Sarat (5) refecced to, ` 

Although no amendment of the plaint should as a general rule be 
allowed when the proposed amendetclaim would bs’ barred by limitation, 
but under special clroumstaaces: such amendment may beallowed. |° 


Co Weldon v. Neal (10) ; Gkarandas v. Amir Khan (11)roferred to; ^ : ^ 


Application by the Plaintiff for amendment of the plaint. 
Suit for specific performence of ‘an agreement, 

` The material facts will appear from the judgment. 

|. P. Mukherjee with 5 Chatterjee for the Applicant, 


H. N. Sanyal with Subrata Roy a for the. Res 


pendent. 


(rh. (1938) L. R. $51. A1360: i l 
(2) (1938) 44 C. W. N, 541. i 
. (3) (1885) 28 Ch. D. 356. 
' (4) (1888) 39 Ch. D. 503 l 
(5) (19267 L. Ri 54 T. A. 55. DC lu , 


»"(6Y (1921)-É.-R. 48 I. A. 814. ux eU S . r Pe 


(7k (19497 L. R. z2 I: A. 15,5585 €. Le J..351. 
(8) (1916,44 Calm I..L.- R. 47:(55).. GT 
. (9) (1941-46 C. W, N. 355. 
(10) (1887) 19 Q. B. D. 294. 
(11) (1920) E. R. 47 I. A, 255. 
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.,, The following judgment was delivered by. 


P. B. Mukharji, J. :—This is an application for amendment 
of the plaint. It raises the important question whether a 
plaint for specific performance-of a contract can be converted by 
amendment into a plaint for damages for breach of contract. 


The suit was instituted on or about the t7th December, 1946. 
The plaint claims specific performance of an Agreement dated 
the 31st july, 1946, under which the plaintiff agreed to sell 
the defendant premises Nos. 3A, 3B and 3/1, Maharani Swarna- 
moyes Road for a sum'of Rs. 2,30,000. There is no pleading in 
the plaint for damages for breach of contract but there is a claim 
for compensation in addition to or in substitution of the claim for 
specific performance. dS 

The amendment that the plaintiff now seeks.in his application 
made on the petition affirmed on the rgth of .June 1950 is to 
delete the averment of readiness and willingness and to delete 
the claim for specific performance and to substitute a claim for 
dämpgės simplicitor fór breach of the agreement., Tbe reason 
put forward for this amendment is that the property in suit. has 
been requisitioned by tho Government pending suit with the 
result that the plaintiff himself can no, longer e, perform 
the Agreement fo convey, the property. 

Mr. H. N. Sanyal, learned ‘counsel appearing for the defen- 
dant, has opposed this application on two grounds» The first 
ground is that a suit. for specific performance cannot .be converted 
into a suit for damages. The second ground is that the claim for 
damage is now barred by limitation ane therefore in any event 
such amendment should not bé allowed. ' de: 

The first groünd of objection raises a ‘question of' considerable 
importance. Except by way of obiter the point does* not appear 
to me to be concluded by any decision exactly on the point. It 
therefore becomes necessary to deal with the question from the 
firat principles. 

A good deal of the confusion on the subject arises from the 
fact that in English Law the only legal right which.arose under 
the Common Law when there was non-performance.of a com 
tract was a claim for damages by the party-injured by such breach, 
Common Law provided no relief for specific performanée in 
England. Equity therefore had to step in in ald of that court 
and provided the more complete remedy of specific performance 
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where damage waS'obviously an insufficient and inadequate remedy 
for the breach. ^ ' °° - ` 2 NT 

~ It gradually came t6 be realised with experience that there 
were cases where the contract although for specific performance 
damages were the more adequate remedy and it -was expedient 
that in such cases the Court should not:be compelled'in: England 
to send the plaintiff to the Common Law Courts but ^shóuld itself 
have the power to award damages: This was met in 1858 by 
Lord Cairn's Act. -Section a of Lord Cairn's Act provided "in all 
cases in which the Court of Chancery has juriédiction to entertain 
an application for specific performance: of any Govsnant, contract 
or &greement it shall be lawful for tlie same Court if it shall think 
fit to award damages to the party injured either in additioa to or 
in substitution for’ such specific performance and such damages 
may be assessed as the Court shall direct,” we ^ us 


tone 
\ The difficulties did not end with the passing. of the Lord 
Cairn's Act. The question was soon to arise and it did ‘arise 
whether thus new power in the Court of Chancery to award 
damages in a claim ‘for specific performance was merely an 
ancillary or alternative. power in aid’ or substitution of specific 
performance, so that this new power granted under Lord Cairn's 
Act did not help in the, case in which the plaintiff could not 
proceed with or prosecute his basic claim for specific performance. 
The point found favour with Lord Selborne and Brett, L. J. in 
Hipgrave v. Case (1), where it was held that the plaintiff having 
by the form of his pleadings and by his conduct elected to put. ‘bis 
claim as one of specific performance with an alternative claim 
for damages in case the Court felt unable to give ‘effect to his 
prayer for specific performance, could not be allowed to change 
the nature of his action by turning it into an ordinary ‘action for 
daniages at Common Law. The same view was taken by Chitty, J. 
in Lavery v. Pursell (2). That is’ now taken by Mr. Sanyal as 
the foundation of his objection to the present application before 
me for amendment. Ne. Y ors . 
Before the fusion of law and equity by the Judicature Act of 
1877 in England’ a plaintiffs claim for specific performance had 
to be before the Court of Equity which did bot award damages’ (or 
breach of -cohtract, ` As a resulta ‘bill for specific perforniance 


' (1) (1885) 98 Ch, D: 356." ` . : C 
(a) (1888) 39 Ch. D. 903 (519) ` Lo CE ere 
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in the Court of Equity could not be converted into. an action for 
damages for breach of contract at Common Law. This proce- 
dural dichotomy soon developed into a legal theory that a claim 
for specific períormance could not be converted into & claim for 
damages. 

Even after the fusion this theory survived. The justification. 
for its survival was put on the juristic ground that when a party 
sued in Common Law for a breach of contract he elected to treat 
the contract asat an end discharging him, from its obligation while 
in a suit for specific performance he not only treated but was. 
required by equity to treat the contract as still subsisting and- 
that he was ready and willing to, perform the same. Readiness, 
and willingness therefore were regarded as an integral part of the 
very foundation of his claim for specific performance. This legal 
dialectics developed a catechism that bade fair to become a law 
and Code. 


, Itappears to me that the technicality of the form and procedurg 
which are to be found iu the history of the evolution of Law and 
Equity in England need not conclude the question in India. 
Although the Specific Relief Act of 1877 in India maintains a 
good many of the English principles of proceedings ia equity for 
specific performance, it is nonetheless a fact that in India both 
legal and equitable reliefs could be had in one set of Court unlike 
in England before the Judicature Act. The change effected by 
the Judicature Act however was one of procedure only because 
it enabled every Division of the High Court in London to give 
both legal and equitable remedy but sucb a fusion did not alter 
the consideration or effect of a claim framed under section s of 
Lord Cairn’s Act nor the principles upon which the different 
systems of Law and Equity were administered. The fusion of 
Courts did not lead to the fusion of principles. The legal ghosts 
of an outworn and by gone procedure continued to haunt, the 
holy precincts of Jaw, refusing to be said to rest, ` 


On the basis of first principles, I am of the opinion the cause 
of action either for specific performance.or for damages is breach 
of contract. In some cases the appropriate relief for the breach 
may be specific performance and in. other cases the appropriate 
relief may be damages.. A party who sues for specific performance 
must allege against the other party that the latter has not performed 
the contract. That is the breach on which he, asks for specific 
performance. It is true that when suc claim is made for specific 
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performance the party claiming must, show that ophis part he. bag: 
performed and is and has bee ready. and willing to perform, 


the contract, But-that-is a requirement in aid of his. claim which, 
has already arisen. by the other, party's breach. - The foundation, 
in my judgment nevertheless remains the breach’ of contract by’ 
the other side. . Equally so.when the party: claims damages. The 
cause of action for damages, is, the, breach. of contract, In the 
claim for damages , the party. ‘claiming need rot tay that he is 
ready and willing because the. contract is put an end fo. The 
consideration that in the claim for specific performance the party 
claiming must be ready and willing ‘and must” treat thé contract as 


subsisting” although the other party. Bas brokeü it or the coniiderá- 


tion that a party claiming for damages need not treat the contract 
as subsisting does not in my view alter the nàture and Character 
of the cause óf action’ in the suit which remains “in either: case 
breach of! contract.. These seemingly different considerations i in 
either. case are only incidental and ancillary to the: very. nature' óf 
the relief asked. Naturally if the Court is tt " deciee ind 
performance the party. claiming at whose ` instance ihe Court” i 
acting must himself be “ready and ‘willing to perform the contract. 
Equally naturally when the party is claiming only damages bo` need 
not be ready and willing to perform the contract ‘because hé is 
not asking for performance but only damages for the „other party's 
breach as sufficient “ Teconipense. Election of a remedy in such 
case cannot and should not bé said to be the cause of action. In 
my opinion a mental attitude or ficonduct i in such context canndt 
alter thé cause of action.” 

The Privy Council decision in Ardeshir Massa, v. Sassoon i (1), 
has launched a thousand legal battles and is an authority so well 
known on this branch of the law. Lord ,Blanesburgh at p. 377 
observes: “For that amendment, property: construed, did nof, 
as it should have done to be effective, operate to-convert. that suit 
` into one for the recovery, of damages for, breach of contract." 
That seems to be an observation which suggests that in & proper 
caso a amendment to .qonvert. the guit for specific. performance into 
one for damages for breach of contract can be. made. Later | on 
at that page, the learned Lord o observes farther that the Court has 
the power to make, such amendment. Although whether in ‘the 
circumstances of “a case such power | should , ‘be ‘exercised | or not 


is quite another matter. One of the reasons ‘which Lord Blanes- 
eca la AJS D 


(1) (1928) L. R. $5 1, A. 360. ^ Ee br d cust 
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burgh ‘adduced to come-to this conclusion is the provision con 
tained in section'ag of the Specific Relief Act which makes the 
dismissal of a suit^ífor specific perfortnance -of a contract a bar 
to a right‘to sue for compensation for breach from which it could 
be déduced and implied and the learned Lord so deduced and 
implied that prior to such dismissal the right is' not barred. : 


My reading of the Privy Council decision i in Ardeshir Mama V. 
Sassoon (1) is that in a proper case ‘such an amendment as is sought 
now in the application before me can be allowed. 


It i is necessary however to refer to certain other decisions of 
the ‘Privy Council in this connection on which Mr. Sanyal has 
relied for his arguments. The first one is the case of Ram Saran 
v. Mahabir (a). Although Lord Sinba delivered judgment in this 
case Lord Blanesburgh was one of the members of the Board. 
In that case a suit was brought against the members of a Hindu 
joint family for specific performance of a written agreement for 
the sale of a joint family property alleged to have been made by 
the Karta or for damages, namely, the earnest money with interest. 
The plaintiff however did not allege nor was there any evidence 
in the trial Court that the sale was for necessity. It was held by 
the ‘trial Judge that the agreement was a forgery and the sult was 
accordingly dismissed. There was an appeal and pending that 
appeal the Karta died and the title of the suit was amended by 
adding as his heirs his sons and grandsons who were already parties 
to the suit. In the appeal the plaintiff who abandoned his claim 
for specific performance was given a decree for the earnest money 
with interest. In that case it was held by the Privy Council that 
the decree could not stand because it was not permissible amend- 
ment to change the suit into one for money had and received or 
one to- recover a‘debt. On the first reading of this decision it 
looks as though it is an authority that a suit for specific perform- 
ance cannot be amended into a suit for damages for breach of 
contract. On a closer consideration however it does not appear 
to ma that thet is the ratio of the case. At p. 60 of the' report 
Lord Sinha made the following observations : : "It is not permis 
sible by amendment to change the nature of the suit as framed 
and even if it were the defendants affected by such amendment 
must have an opportunity to rebut such new cause of action, a 
course which would involve fresh. written statement and fresh on 


(1) (1938) L. R. 55 I. A. 360, 
(3) (1906) L. R. 4 L A SHE - 
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Their Lordships are unableto permit such a course at. this stage." 
The point that was décided in that case turned on 'the question 
whether the heirs of a Karta under the Hindu Law could be 
liable in the circumstances of that case for money had and 
received or for débt.. The case of Ma Shwe v. Maung Me (1) 
is an authority for the proposition that an amendment of a plaint 
should. not- be allowed if such an amendment alters the nature of 
the'suit or -the real fnattet of controversy betwaen the parties. 
There was a further question in that case of limitation, The 
facts of that case show that the original plaint was based on an 
agreement of rgra but the amendment that was sought to be 
made introduced a totally different cause of action based on & 
separate agreement of the 18th December, 1903. Seo the obser- 
vations of Lord. Buckmaster in that case at p. 216. That case 
therefore is no authority one way or the other on the question 
whether a plaint for specific psrformance could be converted into 
a plaint for damages for breach of contract. The principle that 
amendment should not be permitted which alters the very nature 
of the suit or the cause of action is very well settled and the 
latest pronouncement of tha Judicial Committee in Kanda y. 
Wagks (2), confirms such principle. 

No difflculty is presented in deciding the theoretical problem 
whether an amendment is permissible to alter the cause of action 
or the nature of the suit. That cannot be done. The important 
legal problem is the more practical and specific one, Is it 
altering the cause.of action of a suit when a claim for specific 
performance of a contract is amended into a claim for damages 
for breach of such contract? Oa an anxious consideration - of 
this point 1 have come to this conclusion thst it is not. The 
cause of action is breach of contract whether the claim is specific 
performance or: damages. The reliefs follow as à consequence of 
the breach of contract. Ifthe party. aggrieved is ready and willing 
to carry out his part and the party complained against commits 
the breach then the party aggrieved may either sue for apecific 
performance or for damages. It is & choice ofreliefs It has 
been-sald that it is also an election of remedy. I cannot persuade 
myself ‘to. the conclusion that the election is such that event 
subsequent to the filing of the suit which makes specific performs 
ance impossible prevents the, plaintiff from converting the plaint 
into a suit for damages. . 

(1) (1921) L. Rv 48 I, A, 214. LK E 

(8) (1949) L- R. 77 L A. 1% 85 C. L J. S529. tS 
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` ..Some relevant facts should be setout' here, The suit in this 
case. was filed on the ryth December, 1946. About a year later 
when the suit. was ready for hearing on the 17th December, 1947 
the plaintiff was served with orders of requisition from the 
‘Government. It is another well-known principle that the Court 
can always modify the decree according to subsequent events, i. e., 
events which bappen subsequent to the filing of the plaint render- 
ing the relief claimed in the plaint inadequate. See the obaer- 
vations in ZVwri Mian v. Ambica Singh (1) and Annapurna 
v. Sarat (s). : 

An analysis of the different provisions of the Specific Relief 
Act will not be out of place in coming to the conclusion that I 
have arrived at. I have already referred to section 29 of Specific 
Relief Act. That section provides that the dismissal of a suit 
for specific performance bars the plaintiff's right to sue for compen- 
sation for breach of such contract. As Lord Blanesburgh points 
‘out this implies that before dismissal the power to amend is there. 
In William's Vendor and Purchaser 4th Edition 1025 the law is 
stated in the following terms: -“It has been mentioned that on 
breach of an essential stipulation in the contract the injured party 
electing to affirm the agreement as the alternative of suing at law 
for damages for the breach or suing in equity for specific perform- 
ance of the contract. "Under the present practice he can pursue 
these remedies in ore action claiming alternative relief.” On 
the election of remedy the provision contained in section 24 (c) of 
the Specific Relief Act is in my opinion relevant. It provides 
that specific performance of a contract cannot be enforced in 
favour of a person “who has already ‘chosen his remedy and 
obtained satisfaction for the alleged breach of contract.” There- 
fore the choice of remedy is not enough but super added to that 
must be the obtaining of satisfaction of the alleged breach in 
order to exclude the relief of specific performance. The plaintiff 
in this case cannot be ‘said to have obtained the satisfaction of 
“the breach of contract. But neither the provision contained in 
sub-sec:ion (b) nor sub-section (c) of section 24 of the Specific 
Relief Act in any event can be said-to exclude a claim for damages, 
‘A claim for specific performance under the Specific Relief Act 
chn in my judgment co-exist with a’ claim for damages under 
the Indian Contract Act and claim under one Act cannot preclude 


(1) (t916) 44 Cale. 47 (55, 55). 
(8) (1941) 46 C. W, N. 355 (391. 
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claim on the: other so long as the requirements of the respective 
“Statutes are satisfied. Section 37 of the Specific Relief Act 
shows how even. ina suit for specific performance the plaintiff 
may claim in the alternative that the contract be rescinded, If 
rescision can be claimed ab alternative to‘epecific performance 
I can see no principle why claim for damages. should be 
excluded. The view thet I take finds some support from the 
observations of Ameer AliJ in Caltutta Improvement Trust v. 
Swbarnabala (1). 
` Tsee no reason why the procedural dichotomy and the legal 
dialectics of the history of English law and equity for which I 
find no fundamenta! Juridical basis, ‘should limit the operation of 
complete Justice in India. I, therefore, hold both on the authority 
of Ardeshir Mama v. -Sassoon (2) and the special observation 
‘made by Lord Blanesburgh which I have quoted and on analysis 
~of'the different sections of the Specific Relief Act that in a proper 
casd a plaint for specific performance can be converted by amend- 
ment into a claim for damages for breach of contract and such an 
amendment does not amount to SIE the ceuse > of action or the 
nature of the suit. 


Tho next argument of Mr. Sanyal is based on the deities of 
limitation, He formulates his point in this way. The suit was 
filed on the 17th December, 1945. The amendment that is now 
sought today is more than three years &iter. The claim for 
damages if the plaintiff were to institute the suit today would 
therefore be barred by limitation. Itis on that ground argued 
that the defendant has acquired a "valuable right and the amend- 
‘ment should not be now permitted which will defeat that right, 
Here again there is controversial ground. The classic authority 
on which Mr. Sanyal relies for this branch of his argument is 
Weldon v. Neal (3), where Lord Esher M. R. said “We must act 
on settled rule of practice which is that amendments are not 
admissible when they prejudice the rights af the opposite party 
as existing at the date of such amendments. If an amendment 
were allowed setting up a cause of action, which, ifthe writ were 
issued in respect thereof atthe date of the amendment, would 
be barred by the Statute of Limitations, it would be allowing 
the plaintiff to take advantage or her former wu to dafent thu 

(1) (1938) 44 C. W. N. fat. 
., (8) (1998) L. R. 55 I. A. 3o. 

(3) (1887) 19 Q. B. D. 394. 
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statute and taking away an: existing right from the defendant, a 
proceeding which, asa general rule, would be, in my opinion, 


; improper and unjust? Under very peculiar circumstances the 


Court might perhaps have power to allow such an amendment, 
but certainly as a general rule it will not. do so." Lindley L. J. 


^ and Lopes-L. J. concur with Lord Esher M. R, 


On the basis of this authority’ Mr. H.N. Sanyal argued that 
amendment ‘should not ‘be allowed in this case ‘because there 


are no special circumstances. In fact the special ' circumstances 


in. his opinion are against such amendment. He points out that 
the requisition was made as long ago as the 17th December 1947 
and if the plaint were amended at that time the claim for damages 
would not have been barred by limitation. But Mr. Sanyal 
argued that the plaintiff delayed and took no steps and allowed 
by his laches the claim for damages to be barred by limitation. 
There is considerable force in the argument put forward by Mre- 
Sanyal „But I am distressed by one fact which seems. to me to 


. afford the special circumstances -in this case for allowing the 


amendment. It istrue that the requisition was made in 1947 
about a yearafterthe institution of the suit but it might have 
been released before the suit came for hearing and it might have 
been possible for the plaintiff to show his capacity to convey 
at the date when the decree was about to be made as that is 
the material point of time for consideration. Now. therefore 
when the suit is ready for hearing the plaintiff finds that there 
ls no chance of the requisition being released. What happened 
in this case was that the suit did appear before mọ for hearing 
on the r5th June, 1949. and then the plaintiff contended that 
it was doubtful. whether there was any effective requisition at all 
and even if so what was its natureand scope. The defendant 
contended that the property could not be conveyed asit was 
under effective requisition by the Government. Upon that an - 
order was made on the rsth June 1949 pursuant to the plaintiff's 
prayer in the plaint as to. enquiry, adjourning the further hearing 
of the suit and referring the matter to the Registrar to enquire 
as to the good marketable title and whether there was any 
requisition and if so the nature and scope thereof. The plaintiff 
xurges now in his petition that he made diligent efforts to get the 
property released from requisition but has not succeeded. With 
the result that the plaintiff has come to the conclusion and he 
has been so advised that no useful purpose will be, served by 
proceeding with the enquiry as to title before the Registrar. This 
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conductis consistent: with the desire of the plaintiff tó try his 
best until the very:last to convey the property, according ‘ to.the 
agreement. I should, therefore, think. that it will .be a: very 
great hardship. on the part of the- plaintiff if he is-not allowed 
this amendment, .It: will mean that he will neither get specific 
performance nor will he get damages even ifhe is s right in sbow- 
ing.defendant's breach. , SE sed 


The Privy Council in the case. of Charan Dar v.. Amir Kian 
(x). says that :alțhough the power ‘of a Court to amend -the 
plaint in a suit should not as a rule be exercised where. the effect 
is to take away from the defendant a legal right which accrued 
to him by lapse of time yet there are cases in which that consi 
deration is out-weighed by the special circumstances of the case, 
In that case the suit asked fora declaration cf right of pre- 
emption under section 42° of the Specific Relief Act but not for 
possession and the question. arose whether plaint could be amen- 
ded by claiming possession on pre-emption although the time had 
expired for bringing a suit to enfore the claim for possession. It 
was allowed and was said that, such an amendment could be made 
inspite of limitation. 


‘Now ih the cae before- me‘there: was the prayer made alter- 
natively fo the claim for specific performance, ‘for the forfeiture 
of the earnest “money and’ damages i in addition to or in lieu of 
specific performance, This alternative claim. of course was 
obviously. made under section -g of . the Specific Relief Act. 
While it is true that any defence. which could defeat a, claim for 
specific’ performance could defeat'such an alternative- claim for 
compensátion it appélrs to ine that this isa matter of mere form 
and'not of substance i in Indis. In Ardeshir Mama v. Sasicon (a) 
the Privy Council said that an amendment should not be allowed 
when.the suit bad been pending. as one ‘fora. long period during 
which the ‘defendant had .been prevented . from dealing ‘with the 
property. But that^éonsideration does nót: &pply here. -In the 
case before" me itis *& vendor suit for specific Performance. In 
the’ Cape “before ‘ the “Privy ‘Council ‘the case ABC à purchaser's 
sult for specific performance. The consideration therefore that 
defendant, was prevented, from.dealing with. the.property . during 
the pendency of ts suit for. pecie An d üpes not. arise 
here. - ‘ iy Aa EY 

(1) (1920) L. R. 47 I, A. 255. 

(3) (1938) L, R. 55 L A. 360. 
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Rajéndra, Nath Saba 
x 
Sreo Sara srati 
Presa Ltd; 


Uifubharft; J. 
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an As Iam. of the opinion that the amendment doos ` not 
1959. alter the cause of:action which remains the breach of contract. 
Rajendra Nath Sat and it' only modifies the relief in the sense that it gives up the 
Sree Saraswat] Chim for specific performance and asks for damages for tbe same 
Prees Ltd, breach, I in the exercise of my discretion allow the amendment. .:.: 
Mubhari, J. There will, therefore, be an order in terms of clauses (2) and 
—7 (b)oftheSummons. The applicant must however bear the coste 
of this application and the costs of any additional written: state- 
ment that the defendant may be advised to file by reason of such 
amendment. Certified for counsel. » s 
LELERO Amendment allowed. 
_ Before Mr. Justice R, S. Bachawoat. + 

\ 
Crm. SM. DURGARANI DEVI 
1950. 9. A 
Mente MOHIUDDIN AND OTHERS." ^ Ir 


Hjectmeni—Ancestval property partitioned by a deed of partition—Before 
partition, arrangement between coskarer landlords and tenant that 
sach cosharer landlord entitled to collect his share of remi rem ike! 
tgnant—Tenent paying rent separately to each cosharer landlerd— Notice" 
by solielior eu behalf of all thé co-sbarer landlords ło tenant to guit— ' 
All the members of a particular branch of coskarers not made a party: 
to the partition but the Kartu only af that branch made a party to the 
partition deed—Partition deed, if valid—Reversion and privy of estate— 

i Trenger of Property Act (IV of 1883), sections 108 (t), (3). 
| Covenants running with the land —Sroerance of land—Covenanis, if 

^ pum with the severed parts—Privity of estate between the lessor and 

the assignee from the lessee of a part of the deised premises —Assignee ` 

Do of reversion, if entitled to enforce condifiens—Rffects of breach of 
condition and of notice to quit—Reversion severed—Burden ef obliga. 

Hens running with the land, if alse apportionsd——Transfer ef, Property - 

Act, sections 37, 109—Appiication te cases of assignment of severance of. 

_ the reversion ef the land im consequence of transfer or as a result af, 

partition —Decision in suit in Small Cause Court, Calcutta for arrears’ 

: Of rent for the share of the co-sharer landlord, if ros judicata in the suit 

j -' fer recovery of possession of the promises filed in High Cowrt—Revognt- 
tion of partition amongst the co-cherer landlord by the tenant and 
payment of due share of rents to each co-sharer by the tenan{—Tenant,' 
if estopped from raising the Mea of joint tenancy. 


t à 


* Original Civil Suit No, 1490 of 1946. Se Se 
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Where an ancestral] property is partitioned by a deed of partition 
betwsei five branches of oo-sharers and all the members of a particular 
branch were not made parties In the partition but the jara only thereof was 
made'a party's. 

Held, that the property was duly partitioned as the barés of the joint 
family consisting of himself and the other menibers of that branch effectively 
represented all the members of that branch in the partition. 


There is no reversion and no estate la India and there can be no privity 
of estate here in the strict sanse. Still the word privity of estato is 
‘constantly used in India to convey the relationship of landlord and tenant 
and the obligation of the assignee of the leases to discharge the burden of 
the covenants running with the land. The assignee of & part of the reversion 
is a convenient form of expression for the transferee of a part of the Interest 
of the lessor in the whole of the. demised property. The assignee of the 
reversion of part is a covenlent form of expression for the transferee of the 
whole of the interest of the lessor of part of the property aemised, 


The provisions of section 108 (c) of the Transfer of Property Act corres- 
pond to the English rule that the benefit of covenant runs with the land 
which is embodied in section 78 of Law of Property Act, 1925. Such oowe- 
nants may be divisible and if divisible upon a severance of the land, the 
covenants run with the severed parts, 


There is no specific section in India dealing with covenants running 
with the Hnd bat section 108 (j) of the Transfer of Property Act provides that 
the lessee shall not by reason only of the transfer of his icterest cease to be 
-subject to any of the "liabilities attaching to 'the leazs aud this Inileates 
that such assignee may also bo liable to the lessor by privity of estate. 


But the proposition whether an assignment by the lessee of his whole 
interest In part of the demised'premises creates a privity of estate between 
the lessor and the assignoo of such part is not well settled sither Jn ladia ‘or 
in England. 

Witham v. Bulleck (1) referred to. 


Where the ihare of the demised premises is not held by the assignoe in 
severalty, privity of state exists betwoeo him and the lessor and he is liable 
to pay full rent and to perform tho covenant to reps in. Hes entirety: : 

‘United Dairies v. Public Trustee (2) and Jyoti Prosad Singh-v. Sadda (2) 
referred to. 

On the other hand, if the demised premises is held by the assignee in 
severalty, be is liable to pay only an apportioned part af.the rent In respect 
of the land, actually vested-In him. 

Doener v. Oldham (4) and Madhabilats Debt v. Batakriste Rey (5) 
approred. : 

(1) [1939] 2 K. B. 81. 

(2) [1923] 1 K. B. 469. 
(3) (1939-40) I. L. R. 19 Pat. 433.. 
(4) [1914] a I. R, 411. 

(5) [1944] A. L R, Pat. 199. 
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In India the assignee of reversion of the whole or part is entitled to 
eaforce conditions and the burden of the condition runs with the land and 
the conditions may be enforced against the assignee of land. 


The effects of breach of condition and of notice to quit ars widely 
different. Breach of condition makes the lease voidable at the option of 
the lessor whereas on the expiration of a valid notice to quit the lease 
determines automatically and a new tenancy can be created only by an 
express or implied agreement, 

Lowenthal v. Vankoute (1) referred to. 


If the reversion ls severed the tenancy of the land 1s not entirely broken 
up and the burden of obligations running with, the land is not apportioned, 
if the duty cannot be severed or if the severance substantially increases 
the burden, 


The words “all the rights” in section 109 of the Transfer of Property Act 
include the right of the owner of the severed part of reversion to recover 
possession by terminating the tenancy by giving the necessary notice 
to quit, . 

Manikhem Pillai v. Ratksasami (2) and Srinarayan Men Singh v. Durga 
Dutt Misra (3) approved, 

An assignee of part of the reversion such as a mortgagee of the 
reversion on also terminate the tenancy by giving notice to quit as to the 
whole of the premises, - 


Berjerji v. Skripat (4) approved. : 

But if the tenancy is not broken up the lessor and oonsequently the 
assignee of the reversion of a pert cannot terminate the tenancy by giving 
notioe to quit as to the part of the premises. 


Sections 37 and 109 of the Transfer of Property Act apply only to oases 
of assignment of severence of the reversion of the land in consequence of 
transfer and not to cases where the reversion of the land is severed as a 
result of partition because partition is not transfer, 


Ghelam Mokiucdin v. Khairan (5) ; Gopalram v. Dhaksswar (6); Motilal 
Pal v. Chandra Kumar Sen (7) and Barabeni Coal Concern Limited v. Gokula- 
nanda (8) referred to. 


The arrangement betwoen the co-sharer landlords and the tenants before 
the partition of the premises that each oo-sharer landlord woald be entitled 
to collect his share of rent separately does not sever the tenancy and does 


(1) [1947] 1 All. E. R. 116. 

(a) [1919] A. I. R. Mad. 1186 ; 33 M. L. J. 684. 

(3) Decision of this Hon'ble Court in A. O. D. 116 o£ 1948. 
(4) [1927] A. L R. Bom. 145. 

(5) (1904) I. L. R. 31 Calo. 786. 

(6) (1908) I. L. R. 35 Calo. 807. 

(7) (1920) 24 C. W. N. 1054 (1066). 

(8) (1933) 38 C. W. N. 325, 
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not entitle the landlords to ene NONIS nee to gee INN et 
share of the reversion. 

Pramatha Nath Rey v, Ramani Kants Rey (1) followed. 

Guni Mahemod v. Meran (2) referred to, 

- The decree and proceedings in the sult lnstituted by one of the oo-sharer 
landlords for rent in respect of his divided portion of the premises do not 
amount to res fudicata with’ respect to the salt for recovery of possession 
file ™n the High Court, 

If the tenant recognises the severemoe of the reversion or acknowledges 
the title of the owner of a severed part of the.reversion the notice to quit 
sach sevored part woald be good and binding on the tenant. 

Kriskma v. Barabowi Coal Concern Lid, (3) and Deed. Pritchett v. 
Mitchell (4) followed, 

As the tenants recognised the title of the owner of a severed part of 
the premipes and as subsequent to the creation of such se parate tenancy 
no new arrangement has been made reintegrating the separete tenanoy into 
im sns of the whole of the premises, the lettec of the solicitor, there: 

ter, purporting to act oa behalf of all the co-sharer landlords demanding 
arrears Of rent and giving notice to quit CR premisse iondiut malka tha 
tenanoy In respect of the entire premises joint. 

Suit for recovery of possession and for arrears of rents and 
mesne profits. 

The material facts will appear from the judgment. 

Messrs, A, C. Milter and A. Basu for the Plaintii 

Mr. A. Hasra for the Defendant. 

The following judgment was delivered :— 


R. 8. Bachawat, J :—Tbis is a suit for the recayery of posset 
sion of a divided portion of premises No 131, Upper Circular 
Road, Calcutta mentioned in the plaint and for arrears of rent 
and mesne profis. This divided portion has been referred to in 
the evidence as plot No. 4. 
^ The plaintiffs case is tbat the defendants were monthly tenants 
of this plot of land under Manilal Basak and othere, that she has 
purchased the property, that the defendant became, upon such 
purchase, her monthly tenants and thet the tenancy has been 
terminated by a notice to quit. 

The defendants’ case is that one Shaikh Hafiz Ebrahim was 
the monthly tenant in respect of the entire plot of land comprised 

(1) (1907) L. R. 35 I, A, 73. l 
(a) (1878) I. L. R, 4 Calo. 96. 


(3) (1957) 41 C. W. N. 1253 (1258). 
(4) 1 Brod. & B. 11 ; a1 R, R. 567. 


Merck, +7, 
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in premises No. 131, Upper Circular Road and that they! are the 
successors-in-interest of Shaikh Hafiz. They admit that they 
were holding as monthly tenants under the predecessorsin-title 
of the plaintiff and their co-sharers, but they plead that the 
tenancy of the defendants in respect of the entire plot of land 
was never seperated and was treated as a single tenancy. They 
admit non-payment of rent for some. time, but they seek to justify 
it on the ground that joint receipt for rent in respect of the 
entire land was not given. They do not admit the plaintiff's 
title to the plot of land. They also plead that the suit as framed 
is not maintainable. 


The following issues were raised before me at the trial by the 
consent of the parties : 


(1) Is the plaintiff the owner of the divided portion of the 
Jand comprised in premises No. 131 Upper Circular Road men- 
tioned in the plaint ? 

(2) Were the defendants monthly tenantsin respect of the 
divided portion as alleged in paragrapb 2 of the plaint ? 

(3) Are the defendants barred from agitating the issues 
Nos. (1) and (a) in view of the proceedings and decree in Small 
Causes Court suit No. 3668 of 1945 and also by reason of pay- 


ment of the amount of decree passed under the Small Causes 
Court suit ? ' 


(4) Is the notice to quit valid and effective to Temove the 
tenancy ? 
(5) To what relief, if any, the plaintiff is entitled ? 


It is common case that Tejendra, ‘Jitendra, Nilendra and 
Dhirendra were the sons of one Amritlal Bysgck by his wife 
Soudamini and that after the death of Soudamini these 5 brothers 
came to own the entire land comprised in premises No. 131 
Upper Circular Road in certain shares. The share of Jitendra 
was 7[soth and after his death it devolved upon his sons Mohan- 
laland Basanta Kumar. The share of Jnanendra was s1/16oth 
and after his death it devolved upon bis sons Promode and 
Premkumar. The share of Nilendra was 1/roth and after his 
death it devolved apon his widow Nayantara. Dhirendra had 
41/16oth share. 

It ‘appears Tejendra bad r/roth share in the land. Upon his 
death his share devolved upon his 3 sons Matilall, Manilal and 
Mihirlal, Mihirlal died unmarried and on his death, his interest 
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in the property devolved on Manilal, Matilal died leaving as. his 
heirs, two daughters—Belarani and Banamala who took Matilal's 
interest in the land. 


It is common case that Sheik Hafiz was the monthly tenant 
of the entire land comprised in No. r31 Upper Circular Road 
under the co-sharer landlords. After the death, of Sheik Hafiz 
and his widow the defendants as his successor-in-interest became 
the monthly tenants. 


Each of the 5 branches of co-sharers formed a separate group. 
Each group of co-sharer used to collect rent separately ih 
respect of its share in the undivided land and used. to issue 
separate rent receipts to the tenants. Manilal used to collect 
1/roth share of Tejendra’s branch and used to issue separate 
rent receipts. 


On the rath August, 1943 there was a deed of partition between 
the co-sharer landlords. All the co-sharers were parties to the 


£63 


deed. Belarani and Banamala were not however individually : 


parties to the deed. The land was partitioned in 5 plots and 
the divided plots were allotted to the several groups of co-sharers 
who were parties tọ the deed. The plot of land which is the 
subject matter of this suit was allotted to Manilal in lieu of 
Tejendra’s shgre. The defendants were aware of the partition 
and after the partition paid rent to several group of co-sharers in 
respect of their undivided plots of land. Manilal also after 
such partition collected rent in respect of the plot of land in suit 
separately. 

The defendants however did not pay the rent regularly and in 
1945 several groups of co-sharers instituted separate suits in the 
Court-of Small Causes against the defendants for realisation of 
the arrears of rent payable in respect of the plots of land which 
had been allotted to’them respectively by the partition deed‘ and 
decrees: were passed in such suits against the defendants Jn the 
&mount claimed and costs, 


Manilal instituted such suit on 26th May, 1945 claiming rents 
in respect of his divided portion and this suit was decreed on 
the 14th of May, 1945 ex parte against the defendant No. 1 and 
by consent against thé other defendants. 

It appears that on the 8th October, 1945 one S. N, Kban, 
Solicitor purporting to act on behalf of the parties to the partition 
deed addressed à letter to the defendants demanding arrears of 
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rent and giving notice to quit the premises by Kartik, 1352 B. S. 
It was stated in the letter that his clients were the landlords and 
that the defendants were jointly holding the premises as monthly 
tikka tenants under his clients, 


It appears that on the soth October, 1945 Manilal Basak, 
Belarani and Banammla executed a deed of conveyance in favour 
of the plaintiff transferring plot No. 4 to the plaintiff. 

No rent was paid to the plaintiff after her purcbase and on 
the aoth February, 1945, the plaintiffs attorneys addressed a 
letter to the defendants giviog notice to quit the premises. 
Eventually, this suit was filed on the I3th August, 1946. 


It is contended that the plaintiff has no title to the plot of land. ' 
In my view, there is no substance in this contention. 


It is said that there was no effective partition by the deed, 
dated the rath August, 1943 inasmuch as Belarani and Banamala 
who were the co-sharers in the land did not join in the partition 
deed. The plaintiff has however led evidence to show that Manilal 
was the Karta of a joint Hindu family consisting of himself and 
Belarani and Banamala and that he effectively represented them 
in the Partition deed. This evidence was adduced at a late state 
and I am bound to scrutinise it with some care. I ‘however find 
that this is supported by surrounding circumstances and facts of 
the ‘case. 


It is quite clear that Manilal alone was realising rent in respect 
of 1/roth share belonging to himself and Belarani and Banamala, 
The partition was between the five branches, Tejendra, Jitendra, 
Joanendra, Nilendra and Dhirendra and there was no sub-partition 
between the members of the five branches. Further all the co- 
sharers hàs acted upon the partition and nobody has disputed its 
validity.. It is also to be observed that in the deed of conveyance, 
dated the 29th of October, 1945 it is stated that the allotment of 
plot No. 4 was made in the share of Manilal, Belarani and 
Banamalz, The partition deed shows that the allotment was 
made to Manilal and therefore Manilal must have been representing 
himself and his nieces, Belarani and Banamala. I hold that 
Manilal was the Karta of the joint family consisting of himself 
&nd his nieces and effectively represented all the members of 
the joint family in the partitioa and that the partition was not 
defective by reason of the fact that Belarani and Banamale wore 
not individually made parties to the deed of partition, dated 


Vor. 86,] .*. ,HMH COURT. 


the rath Angust, 1943 and that the plot of land in suit was 
allotted to Manilal for self and as representing .Bolarani and. 
Banamala. 


Further, the defendants have clearly recognised and acknow- 
ledged the title of Manilal to the plot of land in suit by payment 
of rent and submission to decree for arrears of rent in respect 
of such plot and are estopped from denying his title thereto. 
I will deal with that question of estoppel later on more 
fully. 


The conveyance in favour of the plaintiff by Manilal, Belarani 
and Banamala is admitted. I hold therefore that the plainti£ i is 
the Owner of the plot of land mentioned i in the plant. 


(x 


It is contended on behalf of the defendants that the tenancy of 
the defendants. in respect of the entire plot of land was never 
split up and it remained a single tenancy and that therefore 
the notice to quit in respect of a portion of thar land is bad and 
does not terminate the tenancy. It is contended on behalf of 
the plaintiff that as a result of partition, there is a transfer of 
the undivided interest of the other co-sharers in favour of Manilal 
and that on such transfer, the reversion in respect of the land 
became divided and severed and that the plaintiff being the sole 
owner of the divided fortion of the reversion is entitled to give 
& notice to' quit in respect of such divided portion. 


There is a singular lack of authority on this point in India 
and the industry of the learned counsel on both sides has 
been unable to. discover any authority in India directly on this 
point. 

It is contended on behalf of the plaintiff that upon assignment 
of the land and of the reversion the burden and benefit of 
Covenants and conditions touching and concerning the land 
and of the right to terminate the tenancy by notice to quit runs 
with the land and the reversion and on severance of the land and 
‘of the reversion all covenants and conditions including the right 
to determine the tenancy by notice to quit become apportioned 
and annexed to the severed parts of the land and reversion. It 
is therefore necessary to examine a little closely the legal con- 
sequences of assignment of the land and of the reversion on 
this point. 

The Trantor of Proparty Act provides dor same but not all 
consequences of assignment of the reversion and of the land. 


> 


toô 


H 


1950, 
oa 
Sm. Durgaran! Dori 
Y. 
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Reference has to be made to the English decisions im cases 
where the Act is silent acd also in cases where there are specific 
provisions in the Act for a proper understanding of such 
provisions. 


The terminology used by English lawyers are in many cases 
different from those used in the Act. In many cases the English 
terminology when applied to Indian conditions is inapt and 

inaccurate. But it may be used as convenient forms of expression 
go long as long as its real meaning is understood. 


There is no reversion and no estate in Indig and there can be 
no privity of estate here in the strict sense. Still the word privity 
of estate is constantly used in India to convey the relationship of 
landlord and tenant and the obligation of the assignee of the 
lessee to discharge the burden of the covenants running with the 
land. The assignee of part of the reversion is a convenient form 
of expression for the transferee of a part of the interest of the 
lessor in the whole of the demised property, The assignes of 
the reversion of part isa convenient form of expression for the 
transferee of the whole of the interest of the lessor of part of 
the property demised. 


By se ction 108(c) of the Transfer of Property Act it ia provided 


. that the benefit of the covenants by the lessor mentioned in the 


section shall be ann exed to and go with the lessor’s interest as auch 
and may be enforced by every person in whom that interest is 
for the whole or any part thereof from time to time veated. This 
corresponds to the English rule that the benefit of covenant runs 
with the land. This was the rule at Common Lew and is now 
confirmed by the Law of Property Act, 1925, section 78. Such 
covenants may be divisible and if divisible upon a severance of 
the land, the covenants run with the severed parts. 


There is no specific section in India dealing with covenants 
running with land but section ro8(j) of the Transfer of Property 
Act provides that the lessee shall not by reason only of the 
transfer of his interest cease to be subject to any of the liabilities 
attaching to the lease. This indicates that such assignee may 
also be liable to the lessor by privity of estate. Such liability 
is founded upon and commensurate with privity of estate, This 
wes the rule at Common law. Certain refinements and distinc- 
tions ‘of the common Iaw were abrogated p the Law eh Property 
Act 1985, section 79. f 
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-1 u Whether à assignment’ ‘by the ledsee of’ his‘ ‘whole “interest in IAS 
ifs partof thé” déniised ‘premises ‘creates’ & privity ' ‘of ‘estate’ between : 1950, 
the lesàór and'the'assignee of such’ part. is’not well settled ' either 'd $ Te Devi 
' in India or in England’: ? Witham v. Bullock (+). But if Bái Been Ey ata 
"' héld'that whets the share: of the dèmised premises is not held es mag 
- by the'assignee ib séveralty, privity of "estate exists Between: him RSI J. 
‘andthe’ lessor and hé-is liable to pay full’ rent-and. to perform 
""the-co*enant to repair in its ‘entirety: United Dairies v. Public 
^ Prustes (a) Jyoti Prosad Singh v. Seddon (3): On the oiher kdid, 
if the demised premises is -held’by ' the assignee in séveralty]^he 
is liable'to'pay only ar'àpportióned part of 'the' rent in Yespect 
- of the?land, actually * vésted-in him. "ZDoomer v. Oldham (4) 
^ Madliabildta Devi Y. Batakristo Roy (5): EA eto dye ose 


Under section 109 of tho Transfer of Property Aét thé ‘ahuighee 
of the’ revérsión has all ‘the rights: and if the Isesee so elects all 
‘the liabilities of the léisor. | ‘The’ rule at Commón Law was that 
the behefit’ of covénants did hot ruri with the teversion.’ The 
^" difficulty seems to'have' been! that thére 'was no Gorpoteal- thing 

` to which the'covenants' Would be regardedíái antexed: The 
common law rule ‘was “mitigated by Statute:32, Hefry- VHI. 

' Later: on, the Conveyancing -Act, ' 188}, “section ro'ard the Law 
of Property Act,“1925, section "141 dealt” with this point. Ehe 
burden of coveñant -did not.run with reversion at Common Law, 

“© but this was remedied by Statute 32 Henry VIII and’ the” matter 

- was later on dealt with by the Conveyancing Act, 1881, section’10 
and the Law of Property Act, 1935, section r41. The liability of 
such assignee as to Covenants'does not depend upon the eléction 
of the lessee in England. i 


"If there is'a '&cvórance of the land or of the-revarsion the bein: 
: of the covenants running with the'land and the reversion ‘ars also 
‘severed ‘and run with the severed “parts of the’ land“ dnd the 
‘reversion’ when the. conditions laid -down in ection’ 37 of the 

" Transfer of Properiy Act are fulfilled. 


With regard to conditions the position seems i be ns follows : 
In England a condition is a qualification ‘annexed to an estate 
whereby the latter may be deseathd upon its breach, Upon, breach 


(1) [ug] 2 K. B 8t. d 
(a) [1923] 1 K. B. 469. 

(3) (1959-40) I. L. R.19,Pat. 433. 
(4) [1914] 2 I. R, 411. 

(5) [1944] A, I, R. Pat. 129. 
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ofa condition the lessor may re-enter because the estate’ of the 
, lessee is determined but a breach of covenant does not give bim 
“such right unless the right to re-enter is expressly reservod.to him 


by the lease. Section 19 of the Conveyancing Act now replaced 


- by section 141 of the Law of Property Act, 1925 puts conditions 


on the same footing as covenants. Conditions touching and con- 


„cerning the land run with the land. Horsey Estate v. Steiger (1). 
_ Assignee of the reversion are entitled to enforce conditions and 


the right of a reentry on breach of condition. Ona severance 


. Of the reversion st Common Law the assignee of part of the 
. reversion might take advantage. of. conditions broken but the 
: assignee of the reversion of part could. not in general do so, 


if the severance was by act of party and not by an act in law. 
Piggott v, Middlesex County Council (2). The Conveyancing Act 


section 12 however provided thit in such case every condition 


` and right of re-entry shall be apportioned. This section is now 
replaced by section 141 of the Law of Property Act, 1925. — 


In India condition is not used in the Transfer of Property, Act 


"in the same sense as in English Law and overlaps what is called 


a covenant in English Law. A condition has been described as 


. a bridle or restraint on: the estate granted. The Transfer; of 


Property Act does not distinguish conditions from covenants. 
Under section 111 (g) Transfer of Property Act forfeiture may be 
incurred in case tbe lessee breaks an express condition which 
provides that on breach thereof the. lessor may re-enter. It 
was held in Kammyam v. Allikutti (3), that under section rog 
Transfer of Property Act the transferee of the reversion js entitled 
to all the rights of the transferor including the right to ewforce 
conditions, It seems therefore that in India the assignes’of the 
reversion of the whole or part is entitled to enforce conditions. 
Tt also seems that the burden of the condition runs with the land 


‘and conditions may be enforced against the assignee of land. 


It seems however that before the Transfer, of Property Act the 
ancient English rule on this point was assumed to be the law in 


` ‘India. Reasut Hossein v. Chorwar Singh (4). 


The next question is what is tbe true nature of the power of 
the lessor to determine the lease by service of notice to quit. 
(1) [1899] 2 Q. Be 79. 
(a) [1909] 1 Ch. 134. 
(3) (1918-19) L L, R. 42 Mad. 603. 
(4) 0881) J. L. R. 7 Calg. 470 (473). 


` 
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Such power may not spling from cóvénant and may beanimplied Oee- 

incidént of tenancy. " It is tó be observed, however that the effects, - EN 


of breach of condition and of notice to quit are widely different. Sm. Barcel Beri 
On the ‘expiration ofthe notice to quit the’ lease detetmines | | Mobtidh, © 
automatically, Breach of condition makes the lease voidable "at —. c 
the option of the lessor, If he does not avoid: the lease, thé lease Bachawat, 5c 
continues to. exist. Further thore is à. fundamental difference" - 
between a waiver of a forfeiture which cen. be done'at the élection : ^ 

of the landlord alone ang. waiver of: notice to. quit which proceeds v 

on the basis of a new Agreement, between sthe. landlord and tenant.) 

When a valid notice to quit hay been given a new tenancy- can bè ^ 

created only by dn express or, implied agreement. -Leewenthal v. ^" 
Vankoute (1). It was held in Prince v. Evans (2); that if there is ‘an - 
assignment of the reversion of- patt, a notice to quit that part of ~! 

the demised, premises is, bad. Subsequent to this decision, the 
Conveyancing Act 1881 was passed.. - By sections 10-12 of that Act " 

it was provided that. the benefit’ of every -covenant, condition of 

Teentry and the obligation of a covenant by the lessor’ with’. ' 
reference to the subject matter of the lease shall be annexed to and 

and go with the reversiongry estate or in any part thereof and not- ... 
withstanding the severance of the reyersionary estate, every condi-.. 

tion or right to re-entry and every other condition contained in the _ 

lease shall be apportioned and remain annexed to the severed parts; 

of the reversionary estate and shall be in force with.respect to the . - 

term whereon each sepered part is reversionary as if the land in each: , ` 
severed partand alone been comprised in -the lease. Notwiths,. . 
standing the very wide words used in the Conveyancing Act 1881, 7, . 

it was remarked by the learned editor of "Pea om Landlord and, 

Tenan” that the application. of ‘the’ rule in Prince v. Evans (s) 

was not affected by this: Act. This ‘view of the law was upheld | 

in thé caso, Zn re: Bebingtows Tinancy (3) whith followed e 

the case of Prince v. Xbans (1). Subsequently, the Lew of Property 0 

Act, 1935 was passed and section 140 of this Act expressly ^ 
provided that a right to: determine the lease by’ notice to: quit of 

otherwise shall be: apportioned and: shall r&main-&anexed to the 

several parts.of- the reversionary estate, Tho effect of this section ' 

was to; overrule - the ‘two .previous:cases ahd ‘it wes'so held in’: 


Smith v. Kinsey:(4).° ) "lue. PSO TG i Sos THEE eae FR GE OE REN 

. [1947] r ALE R 6c 1 Dl "d i I | 
(2) (1874) 29 L. T. 835. ° Tees ert Ma d ] A 
(3} [1921] 1 Ch. 359 us €, MGA na E S APARECE aiel nis 


(4) (1936) $3 T. L. R. 45. 


#10 


of the Tratafer of Property / Act. 


tHE CALCUTTA Law JOURNAL. [Von 86. 


It is to be observed that the words ured in the Conveyancing, .. 


Act, 1881 are much ‘wider thant those used i ip Sections 37 and 199., 


qiu fre ego est 


The relevant portions of echa "T and rog of the Transfer.of *' 


Property Act are as follows :— . AREE Si sy dank 


Section 37::. “When in-consequence ofa transfer, property’ is ' 


divided and held in. several shares, and thereupon-the benefit of- `` 
any. obligation relating tothe: property as a whole passes from ‘one `’ 


to severa] owners of. the: property, the corresponding'duty shall, 


in the,absence.of a contract to the cuntra? amongst ‘the owners, ‘'’ 


be performed in favour of ‘each of such owners in proportion to 
the yalue'of his share in-the property, provided-that ‘the duty can 
be severed and that the severance does-not substantially increase 
the burden of the obligation ; but.if'the duty"cannot be severed, 


or if:the, severance would’ substantially increase ite burden of. k 


the obligation, the duty shall be performed for the benefit of such © 


one of the several owners as rd ahali paT Pa for pii 


purpose." , : '. 


Section e '"Ifthellessor transfers tlie property E or 


any ‘part: thereof, or any part of his interest therein, tho transferee, 


in thé absence of a contract to the contrary, shall possess all the | 


rights," and if the lessee so ‘elects, be subject to all the liabilities ' 


of the lessor as to the property or pert transferred 80 long as he is 
the owner: of it; 5 but ‘the lessor shall not by reason only of 


such transfor, cease to be subject to any of the liabilities imposed, : 


upon:him' by the lease, unless | the lessee electa to" “treat the 
fransferee as the person liable to hid. ": 


Provided’ ‘that. the transferee i is not, „entjtled to arrears, of rent 


due before the ‘transfer and that, if the lessee, not having reasons . 


to believe that such transfer has been made-pays rent to-the lessor, 

the lessee shall not be Hable, to pay ‘such „rent over gelo: to the 
transferee. 
C 


ayo. Us af fat I à t- ' 


The lessor, the transferes and the lessee may determine ` what 
portion of the ,premium- or rent reserved by the lease is payable 


in respect of the part .so. transferred and in case they disagree, " 
such , determination may be mada by any: Court; having JEU dIeHOR BUS 


to entertain & suit for the possession of the property leased.” 


Section 37 deals with the apportionment ,of the benefit -of . 


obligation on severance. If the reversion is severed. the: tenancy 
of the land is not entirely broken up. The burden of obligations 


Vou, 86.], ‘ o.. MGH: COURT. ny oe. 


running with the land is not, apportioned, if.,the duty cannot be :. 
severed , or if he severance substantially. incrsaseg the burden. :. 


$11 ho 
Civi, 


Performance of a severed duty in proportion to, the , value ‘of the :Sm. Dog De] . 


share has no meaning in relation to a duty to yieli up the demised, 
premises Ón'gervice-of a-valid' notice to quit. | Undet section 109 
the -owner’ of the- sévered part of the reversión acquires all the - 
rights of the lessor as to such ‘severed part: It has been “held ^ 
that the words ‘all thé rights’ include the right to recover pisses- 
sion bý terminating the tenancy by giving the necessary notice _ 
to quit and an assignee of the whole of the réversion can termi- 
nate.the tenancy by giving notice to quit as;to :he. whole: of: the 
premises, .Manfhham Pillai y. Ratknasami(t). This has been 
followed in this Court.in an unreported case in appeal from. 
original decree , No: .116, of. 1948. "Srimárayas -Man , Singh v. 
Durga Dutt Misra ().. It has also been held that-an assignee of - 
part of the reversion.guch as a mortgagee.of the reversion can also - 
terminate the tenancy by giving aotice to quit as to the whole.of . 
the premises, Barjorji y Shripat (3).. The lessor, had no right, 
to terminate the tenancy, by giving notice. to quit & part.of the 
demised premises aud the assignee of the reversion of part does-. 
not acqyire,a right to terminate «the , tenancy. by - giving notice: . 


to quit as to such part. Sections 106 and rjr. p; the: Transfer .of .: 


Property Act show.quite clearly that the notice, to quit is merely 


a mode of termination of:tenancy. If;the.tenancy has not been . , 


broken, up, it is quite clear that it must be terminated as a 
whole, .. 


Wallis, C C. [s is uid have said in’ a v. AHihutti (4) ` 
as follows :—"A- lessor cannot.give a tenant notice to quit g part 
of the holding only s and then sue to eject him from that part „only. 

Other, considerations ‘however atise where as in the- present case: 
the original:lessor,has parted in whole or in part with the reversion: 


in part of. the demised. premises, Under the general law such .. 
an assignment effects. a, severence, and entitles the assignee on - 


the expiry, of the, term to eject the tenant from the land covered.,, 
by the assignee.. There never was any. questicn, about this,”,. I 


respectfully dissent. from this observation, if it was intended.to .... 


lay down that the assignee of the reversion in part is entitled to 
(1) A. L. R. [1919' Mad. 1186 ; 33 M. L. J. 684 
(2) Deolslon of this Hon’ble High Court io A. O, D. No. 116 of. 1943... - 
(3) A. L R. (1927) Bom, 145, ; . D 
(4) (1918-19) I. L. R, 42 Mad, 603. d 


" 


Mobhddii, - 
Backanat, J, . .- 
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give a tenant a notice to quit in respect of that pait. I have shown 
already ‘that such was not the law in England: until 1925 and is not 
the law in India even- now. l 


Iam further of the. opinion that sections 3] d reg. of the 


$ Transfer. of Property Act do not apply in a case where the 


reversion of the land is seversd as a result of partition. "lhese'. 


two sections apply only in the case of assignment:or severence:of | « 


the reversion of the land , in conseqpence, of transfer. In my, 


judgment partition is not transfer. 


Partition according to Vigneswara is- the adjustment of diverse 
rights regarding the whole by distributing them in: particular por- 


` tions of the aggregete, It was observed by the Judicial Committee 
' of the Privy Council in Gur Narayan v. Skeolak Singh (1) that 


partition is the division made between several persons of joint lands 
which belong to them as có-proprietor so that each becomes the 
sole'owner of the part: which is allotted to him, and that the 
essence of partition is that the property is transformed into estates 
in severalty and one of such estates is assigned to each of the 
former occupants for his sole use as his sole property. In 
Suhaskini Peddar v. Sreenath Chakravarty (2) and Kshirodesundari 
Dasya v. Chunilal Chowdkwri (3) it was held that partition is ` 
notan exchange nor a 'conveyance between one co-sharer and 
another and.that the separate allotment obtained by one co-sharer 
is obtained by virtue of his antecedent title as such co-sharer and 
that in the result the allottee on partition is not an assignee for 
value within the meaning of the Bengal Money-lenders Act. 


It was held in Byjaath Lal v. Rawmeodeen Chowdry (4) and 
Mohammad Afsal Khan v. Abdul Rakmam (5) that where one 


or two or more co-sharers mortgages his undivided share in some ' ` 


of the properties held jointly by them the mortgagée takes the 
security subject to the right of the other co-sharers to enforce a 
partition arid thereby to convert what was an undivided share of the 
whole into a definite portion held in severalty and that the allottee 
on partition obteins the-property free from the mortgage if he be 
not the mortgagor himself. If the release of the other co-sharers ' 

(1) 1918) L. R, 46 L A. 1. 

(2) (1945) 49 C. W. N. 769. 

(5) (1945) 49 C. W. N. 779. 

(4) (1874) L. R. 1 L. A. 106 (180), 

(5) (1932) L. R. 59 I. A. 405. 
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of their rlght in the joint properly wasa transfer, then the allottee 
would take the property. subject to the mortgage but such is not 
the law. 


On a plain reading of sections 37 "aud € the Transfer. of 
Property Act they do not apply ‘to the case of division either’ of 
the land-or of the reversion as a result of partition norcan the 
principle of these sections be applied to such case. ‘Section 37 
of the Transfer of- Property Act deals with cases where the 
benefit of any obligation relating to the property as a whole 
passes from: one to several owners of the propirty. , On, partition, 
the benefit of the obligation does not so pass. All the co-sharers 
of the reversion were before the partition entitled to the benefit 
of the obligation, Similarly, under section 109 of the. Transfer 
of Property Act, the transferee of any part of the property leased 
is subject to the liabilities of the lessor if the lessee so:, elects, 
The co-owner of the reversion who as a result of partition acquires 
exclusive title to a portion of the reversion remains - subject to 
the liability bot before and after partition and his liability is 
not dependant upon the election of the lessee. This leads me 
to consider as to what are. the rights of co-lessors víra-»: the 


The rule of English Law is that a joint lease by tenants- in 
common is a sepsrate demise by: each in respect of -his share and 
- each has a right to put an end to. that demise and the tenancy is 
dependent -upon a continuous and complete volition of all the 
Joint lessors. In India it seems ‘that there is no separate lease in 
Tespect of the share of each lessor. 


Thus, one of several Joint lessors cannot determine the 
tenancy and a notice to quit must be given by all: GAolam 
Mohiuddin v. Khairan (1). One of such joint lessors also can- 
not enforce a forfeiture : Gopalram v. Dhakeswar (2), Motilal 
Pal v. Chandra Kumar Sen (s) Furthermore, one co-sharer 
landlord cannot sue for an a/ígwo? part of the rent of the whole 
land: Baraboni Coal Concern Ltd. v. Gokulananda (4). 


It is, therefore. quite clear thar one of the joint. ‘landlords 
could not terminate the tenanoy before partition by a notice to 


(1) (1904) L L. R. 31 Calo. 786. 

(a) (1908) I. L. R. 35 Calc, 807. 

(3) (1920) 24 C. W.-N. 1064 (1066). 

(4) (1933) 38 C. W.N. 335; 611, A. 35. P 
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quit. Ido not see how his position is improved after partition. 
. There is no severance of the tenancy by reason merely ‘of ‘such 


partition, There is no separate demise in respect of the ‘divided 
part of the reversion and the landlord to whom a divided part 
of the reversion has been ‘allotted acquires no right by reason 
merely of the partition to terminate the ténincy by giving. notice 
to quit as to that part. - 

It has been cohtended on behalf of the plaintif that even 
before partition there was an arrangement between the có-sharer 
landlords'and thg tenants that each co-sharer landlord would be 
entitled to collect his share of rerit'separately and the effect of 


- such arrangement was to break up the tenancy. I am prepared 


to find that before the partition there’ was an arrangement 


. assented to by all ‘the parties that such landlord would: be 


entitled to collect his share of the rent separately. Thé. effect 


‘of such arrangement is that each co-sharer is entitled to sue sepa- 


rately In respect of his share of rent. But such arrangement is 
éonsistent with the continuance of ‘the original lease of the entire 
tenufe'and the ‘mere fact that such ‘arrangement has been made 
does not sever the tenancy and does notin my view entitle the 
landlords to give separate notice to quit in respect of his share 
ofthe reversion. Their Lordships of the Judicial Committee in 
Pramada Natk Roy v. Ramani Kanta Roy (1), held that such 
an arrangement merely effecta the right to sue seperately for rent 
and in no other respect modifies the terms of the sale. Similarly, 
it was held bya Full Bench of this Court in Guat Mahomed v. 
Moran (1) that inspite of such arrangement one co-sharer land- 
lord carmot enhance rent of his share, such an enhancement 
being inconsistent with the continuance of the lease of the entire 


` tenure. In.my view the arrangement before partition for separate 


collection of rent by itself does not entitle the plaintiff to give 
notice to quit in respect of a portion of the land. 

It was next contended on behalf of the plaintiff that the 
decree and procesdings in tbe suit instituted by Manilal in the 
Court of Small Causes for rent in respect of his divided portion 
of the land amount-to “res judicata. This contention is unsound. 


* The court of Small Causes had no jurisdiction to try this -suit 


and the decree of that court cannot be pleaded as res judicata in 
this suit. These proceedings are however material on the question 


(1) (1907) L. R. 35 I. A. 73. 
(23) (1878) I. L. R. 4 Calc. 96. 
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of recognition >of- the ` Laid He to- the: diviaed- portion of 
the land. . - . e ui 
It appears | that after partition ‘the ‘defendants voluntarily paid Sm. 
to Manilall rent ia respect ‘Of ‘the divided portion of the premises 
allotted to him; One of such rent receipts issusd by Manilall 
to the deféndants has been proved ` and it states that the rent 
Was: being collected on account of ‘his divided own ‘share 10/100 
of the Jand. This receipt was mentioned in the opening "ot" the 
case on: behalf of the plaintiff by Mr. Mitra but was not produced 
until &fter'/the'arguinent ‘actually started. I gave leave to: Mr. 
Mitra to ‘prove’ the’ receipt." - Mr. Hazra was givén every 
opportunity to cross-examine {he witness and: to call rebutting 
evidencé if he wanted to challenge these rent receipts. Mr. Hazra 
however frankly told mo that his client is not taking any interest 
in the matter and he will -be,unable to cal} any evidence on the 
point. I believe that the rent receipts; which have been produced 
Are genuine &nd I must act upon them. -It has further been proved 
that the tenants were aware of the partition between the cosharer 
landlords and on the basis of such partition paid rent to, Manjlall 
and to several other co-sharer landlords, Farther suits were filed 
'in the court of Small, Causes to. realise rents , ir respect of. the 
divided portion of the’ premises. Such. suits wera. decreed and 
all the defendants except“ one consented to such decree. I must 
now consider the efect of these acts on the e validity of ihe nolice 
to quit, ` 
, lt was stated by Peterson, J. dn re: . Bebington's Tenancy 
(1), as follows :—. d. s E, , , T 
“There ig no doubt that the defendants’ notice taken by itself 
was not a. good. notice.to terminate the tenancy. : It wasa notice 
to deliver up part of a tenancy and:not the -whole sand-it is well 
-established that such-.a notice is;invalid. > If authority be needed 
for this proposition: Price v. Avans (s), is sufficient, In that case 
the assignee of: part of the reversion gave notice to tbe'tenant 
to quit that part of his tenancy. TAs tenani had ir mo way recog: 
ised. the..assignes as his, landlord and: ths notice. twas „held to 
Ta o e ae r koxXrcwe X Segeln 
'In my judgment, -if the'tenant pesi the:severence of- "the 
reversion or acknowledges .the ‘title of the owner of a s¢vered ‘part 
of the reversion the notice to quit such mx part- would be 
(1) [1921] 1 Ch f559 (363). igui a eS ips 
(s)[1874] 29 L. T. 835. - ES Moa 8 oan c sS on 
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good and. binding on the tenant. The learned commentators.of 
“Fea on landlord and tenan?’ 6th Edition at page 676 footnote (e) 
observes that in Prince v. Joan (1) there had been no recognition 
of the assignee or consent to ‘the apportionment of rent by the 
tenant, In the same book at page 525 the learned author sets 
out what are acts of recognition by, the tenant of a person 
claiming derivative title as „assignee | of the landlord. They say 
as follows : — 

"Such recognition may be either. by express agreement by 
attornment and other formal acknowledgment - (as by paying a 
-nominal sum of money) by payment of rent or of a nominal sum 
as rent or by submission to a distress.” ' 


: This'statement is repeated in *'Foa on landlord and» "— 
si Edition P. 462. . 2 ‘ 


' Their Lordthips of the Judicial « Committee in Krishna "v. 
Baraboni Coal Concern, Limited (s), recognise that apart from 
section 116 Evidence Act the tenant may be estopped from 
disputing the derivative title of a person claiming to be a 
assignee of the landlord by attornment, acceptance of rent etc. ' 


Reference may be made tothe interesting case of Doe d, Pritchett 

v. Mitchell (3). There wes an ‘agreement for partition between 
co-sharer landlords providing that the property in question is to be 
allotted to one of the co-sharer landlords and after this agreement 
the tenant paid the whole rentto such co-sbarer. Subsequently, 
a suit was brought by such co-sharer for ejectment and it was 
held that tenaht could not object that a partition deed between 
the co-sharer lanldlords had not been executed. Dallas J: C. 
observed that the defendant. by paying the entire rent under 
the distress admit the title of the lessor of the plaintiff and he 
cannot afterwards dispute it and that he bad nothing to do with 
the partition deed and cannot .take advantage of its being incom- 
plete. Richardson J. observed that.the.tenant had ample notice 
to quit and YISOIIIepHy iormen that a cx had taken 
place. - | 

In my judgment the defendants in this case were quite clearly 
informed of the division which had taken place between the co- 
sharer landlord and thereafter formally- acknowledged the title 
of Manilall to the divided plot of land in suit by DUM of rent 

(1) [1874] 29 L. T. 835 ~ ' * 

(a) [1937) 41 C. W. N. 1255 (1258). 

(8) (1819) 1 Brod, & B. 11; $1 R. R. 5$7, 
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and by submission to the decree in the court of Small Causes, 
The defendants have clearly recognised his exclusive title to this 
divided plot of land and on such recognition became tenants 
under him of this divided plot. The defendants cannot now 
contend that the notice to quit is bad because it relates to a 
portion of the demised premises, On such recognition there was 
& Separate demise in respect of this divided plot of lafid and notice 
to quit could be given as to this plot of land alone. 


It has been contended on behalf of the defendants that the 
letter written by S. N. Khan dated the. 8th October, 1945, shows 
quite clearly that.the holding was still joint and that there’ has 
been no severence of the tenancy. The plaintiff does not ad wit 
the authority of S. N. Khan to write this letter. I have held 
already that previous to the, 8th October, 1945, the defendants 
had recognised. the title of Manilall to the plot No. 4 and had 
attorned to him and a separate. tenancy in respect of this plot 
of land had been created. No attempt has been made by the 
defendant to prove that. subsequent to the creation of such 
separate tenancy a new arrangement haye been made reintergrat- 
ing the separate tenancy of plot No. 4 into a tenancy comprising 
of the entire plot of land. I therefore cannot on the basis of this 
letter Bind, that the tenancy in respect of the entire , plot of land 
still remains entire. 


rea 


‘Tt was next céntended that’ the’ notice to quit is vague and 
uncertain and’ therefore’ bad. The relevant portion of the notice 
to quit reads as follows :— 


“We are further instructed. by our “anid clients to ‘give you 
notice which we hereby do to quit wacate and deliver up peaceful 
possession to the divided portion’ of. the said premises No. 131, 
Upper Circular Road occüpiád - by you as aforesaid and more 
particularly described ' in the schedule Bereünder written on the 
expiry of a mónth of your. tenancy which wil expire next after 
the end of one month from the service a this notice.” ' ' 


. Notice of this type are in common “form and: ie se guaatly 
used by, landlords. Ia Malls’ Transfer. of a Act, Third 
Edition, page 653 it,is stated as, follows, — 


“Et is usual afte? mentioning the date of the anniversary. of ‘the 
tenancy, to add in the alternative some such general , Words 25 
at the end of the year of the tenancy which will, expire. neat after 


v 
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the end of One-half year from the date of the service of this 
notice.” ` DM 

In Addis v. Burrows (1), the landlord served on the tenant a 
notice to quit and deliver up at the expiration of his tenancy 
which will: expire next after the end of one-half year from the 
service of this notice possession of the premises. The Court 
held that such notice to quit is good. Evérshed, L. J. after 
stating that the formula used is one of long standing states as 
follows :— ` 


-It was suggested that the formula which Ifind in the letter ‘in 
question here is only good as a means of determining a tenancy 
if it is part of an ‘alternative formula, the alternative being, (i) 
meaning a fixed date and (ii) adding this form of words........ en 
It seems to me both illogical and, iddeed, insensible, to: suppose 
that a formula hkə this can only be animated, as it were, so as 
to be given life-and validity, by having'immediately in front of it 
the statement of a ‘date which is obviously erroneous... ...... eee 
Indeed, if, as is the fact here on any view, one of two dates only 
could have been properly given I cannot see how a notice in this 
form, which on its proper construction could only mean one of 
two dates, is improved if one of these two dates is, in addition, 
mentioned. I only add.that the ase of the formula by itself and 
not as one of two alternative limbs, is clearly sanctioned, ‘as 
I think, by the passage which I have quoted from Woodfall on 
landlord and tenant and the two cases were cited in support of 
the proposition tbere stated." 


I must construe this notice not with desire to find faulis in i 
them which would render them defective. I must if possible so 
construe it as it uphold its validity, Ut Res Magis Valeat Quam 
Pereat. The test of its sufficiency is not what it would mean to 
a stranger ignorant of all the facts and circumstances touching 
the holding but what it would mean to tenants presumably con- 
versant with all the facts. Harihar Banerji v. Ramsashi (3). — 


It bas been proved that the tenancy was according to the 
‘Bengali calendar. It ‘has ‘been ‘proved thatthe notice to quit was 
‘served upon‘some of the tenants on 23rd February, ‘1946 corres- 
ponding with 11th Falgoon, 1352 B.S.'and it was served on the 
rest or the tengnts on. asth« eom ane corresponding with 


T 


(1) 1948] 1 All. E. R.. 177 
^" (d) (ígi8) L.'Ri 45 L A, 222. 


Vor. 86.| . "Miga CoURÉ . cos 


the r3th Falgoon, 1352 B; S. The month of thé tehàney expiring 
next after the end of one month after the service of the notice 


419 
Civi, 
1950. 


on both gets of tenants is ond of Chaitra, 1352 B. S. corresponding Sm. Dorgereni Devi 


to 13th ‘April, 1945. , ` None ` „of the. ‘defendants have ‘given any 
evidence, It does not appear that ‘they have been misled by 
the notice in any, way or that they did not: know or could not 
ascertain the date on which they were to quit and deliver up the 
land. I, therefore, hold that the notice to quit is good and 
effectively terminated the tenan¢y.as from April, 1946. 


,It has also been proyed. before me that the rent payable to, the 
plaintif was Rs, 13:379 pies per month.- No rent was paid tp the 
plaintiff. .The-pliuntiff is entitled to payment of rent at that rate 
from ‘rath: Kartick, ‘1352 B. S. corresponding with 29th October, 
1945 upto end of Chaitra, 1353 B. -S. corresponding: ‘with r3th 
April, ` 1946. This’ amounts "to Rs, 74-1073. The plaintiff is also 
entitled to mesne profits at that rate from 13th April, 1946. 

It was also proved that the defendants were liable to pay taxes 
to the Corporation of Calcutta. But it has not beep proved that 
the defendants did not pay such taxes, The plaintiff will, therefore, 
not -be, ated JU: s decree on account of eet pon ue 
of taxes, . : ; 

I, na answer the issues as follows i— 

Issue No. 1—Yes, - 

Issue No. 2—You. als ; 

lero No. 3-~They do not amount 4o fos ules but taken 
with other facts estop the defendants from disputing the plain- 
tifa title to the m of land in. Fu endahe validity -of the notice 
ean i 

_ mue No. 4—Ye" : s 

l " issue ‘No. s—The plaintiff is ‘entitled toa decree. far. postes- 
sion of the plot of land mentioned in rchedule ‘A’ to the plaint, 
Ra, al oj3 for arrears Gf rent, mesae profits @ 13/2/9 , pios, pet 
month from r3th April, 1946, until possession is delivered Ap apd 
costs. Certified for two Counsel, 

bless Ray, Bett d^ Co.. Solicitors for-the: Plaintif. 

"AIF B. K. Bhadra.: “Solicitor'for the Defendants. 


& C ` Suit decreed with cosi. 


t aot g a E tps : 
QUE uus don ug ——R——— 000 EE ree” 
N 


Mohiuddin; 
Bachswat, J, 
—_ 


dno 


“whioh they ste amnafactured or printed. 
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| APPEAL FROM ORIGINAL OIVIL. 


i Before Sir Arthur Trevor Harriss, Chief Justici, and 
Mr Justice S. N. Barerjes. 


THE NATIONAL COAL CO. LTD. 


v. 
GIRIJA. PROSAD: BAUL.* 


nee of—F O.R. Contract, connetation ef —Burden of precuring 
empliss for supply of goods, Uf om seller—“Supplying six wagons of 
deist coal required fer the manufacture of bricks at Kennager Railway 
Station’, if imply that the seller was to daliver dust coni at Konnagar— 
Indian Sale of Geeds Act (III ef 1930', section 36—Place of delivery ` 

e ef. goods sold — Delivery of goods to carrier , ( Railway), if delivery to 
buyer—Indent Book hept in regular course of business, presumption— 
Suit for refund ef Rs. 500 by toate y ties in Small Cant Coe 
Calcutta. 


F. O. R. Or free on railway means that the seller isto pat the , goods 
Into the wagons free of all costs ; that is to my, ‘the buyer ls not to be 


' ihade Iablé to pay any portloa'of thdes costs ; and in the circumstances of 


this case the F. O. R. contract did not place a burden on the seller to procure: 
the empties for the supply of goods. , E peos 
The words “Supplying six wagoos of dust coal sedi fot the manu- 
facture of bricks at Konnagar Railway Station” in the contract mean that 
tbe dust coal gras required for the purpose of manufacturé of bticks at 


'Konnagar and do not pM that the seller was to-déltver the perd at 
-Koonagar, ..'. e . ‘ : 


* "Under section 36 af‘ the Sale of TEN NES sold kre‘ to be dali- 
vered at the place at which they are atthe time of the salo and goods 
agreed to be sold are to be delivered at the place at which they are at-the 
time of the agreement to sell, or, i£ not then in existence, at tha place at 


1 


"Qedisarly the delivery of the goods to the carrier (n thls case the 


"Rallway'Adchinixtration) ls rinis facie doomed 10 ise dihar et tho goods 


to the buyer. 

From the contract it is clear that all that the defendant company under- 
took to do-ras to indent the: wagons on acoount ‘of the plaintiff which bad 
been sanctioned by the, Controller, Coal Distribution and to supply the 


goods if it got the wagons. 


*Appeal from Original Decree Nó. 149 of 1949 from the decision ot 
P. B. Mukharfi, J. in Suit No, 831 of- 1945, dated the oth May, 1949. 


Vor; 86.] s." HBMH COURT. .. 


« On reference to the, Indent. Book whieh is found to be a genuine 
document and kept correctly dn the reglar course of business, it is cles: 
that the ‘defendant did regularly indent the wagons on behalf of tlie plaintiff ‘ 
and therefore there was no breach od nw. and the defendant! caniot dc 
‘td lable for damages! vi aimi We Galant he. “Gah eth ca 

: Latis 5| 

; ' The plaintif would bo just {fied in ‘fling a suit for refund ‘of "Rat soo ' 
which ‘suit can be Bled in the Cont of Small Causes "at' t Čalentia and tho: 
Plaintiff ought to get costs as allowed in that Court: ' : 

Todgasit'ot' P. B, Mükharji, J (1) reversed, ST Set. se 

so pow, FO eo aft ips 


The Defendant is the Appellant. T p 
Suit for damages for a dele o of goods. ee Big or 


PM 


"The material facts will appear from the jodgenents y 


Messrs R.. R. Meyer and S; Sinka for 'the Appellant. ny. 
| Messrs, S. X. Bots and G: ‘Mitra for the Respondent. . l 


r 
Sox 


The following ia eae were delivered. SEX R04. Que A9 


S. N. Banerjee, J. :—This is ‘a defendant'i! appeal from 
judgment of P. B. Mukharji, J. delivered ‘on à May 9. 1949. ‘in 
suit for damages pe Borraelivey of goods. 

Urol rds 


The plaintiff” is RNT AA of | ‘bricks and, owns a, brick- 
field at Kotrung near Konnagar, a, Railway Station on tke, East 
Indian Railway., The defendant company , bas a colliery in, 
Katrasgarh. Yo duc. Catus a eT ia 


' At.the time srheh this contract! was made’ the' position as 
regards’ the affreightment ‘of goods'in question by: rail was’ that 
all the'railway wagons forthe -purpose were under-the' control 
of Government: and‘ that without a' certificaté- from“ the ' proper 
officer of government, iit was‘ not:possible to get the goods ‘sent 
by rail. „The practice that’ prevailed then was this. . The. manu- 
facturer had got what was ‘called a priority certificate from an 
authority ,who was, known as the Chief Engineer. and Controller 
of. Bricks. ; This authority then. recommended to the Controller, 
Coal Distribution, for.sanction of .wagons for the.carriage of .:coal, 
If sanction was granted the, seller indented the TOM ‘loaded. ` 


jo 
ae 
a 


take 


the coal contracted for into them. ..°, Oe pom 
., Tt was well known to the parties at. ikai time when. ba anlered 
into tbe contract that. that was tho position, . e aei CT OST 


pot due pot a ae Rit uus 


ES (194) 83 C: Bj zo. 7 © gud ah RE stis 


Tune, 5. 
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In this case thé Controller of Bricks gave the priority certi- 
ficate on sand March, 1943. By that certificate he informed the 
plaintiff that he had , “moved . the Controller, Coal Distributjon to 
supply to your brickfield six wagons of coal. The wagons will 
be, delivered at Kotrang, East Indian Railway” and asked the 
plaintiff to communicate direct to the Controller the coalfield 
siding at which the plaintiff wanted the wagons to be, placed. | 


By a letter dated March 17, 1940, the plaintif placed an 
order with the defendant “for supplying six wagons of dust coal 
required for the manufacture of bricks át Kónnagare ' Railway 
Station, as per priority .class 'N’ imued.. in my favour, by the Con- 
troller of Bricks dated March 2a, 1943,” 8 and asked to let him 
know tho name of the loading Station.’ 

The defendant accepted the order, for, six wagons of dust 
coal from its Angarpathra Colliery (Katrasgarh) for the plaintiff's 
brickfield at Konnagare “subject to the sanction of the authori- 
ties concerned”, and in continuation of that letter, on the same 
day confirmed the rate at Rs. 10 per ton F. .O., R, colliery, 
Katrasgarh or Rs. 9 only provided that was proved by the plain- 
tiff to be the market rate. 


There is no dispute btsreun the partion that these letters cons 
tituted the contract between them. 

"On April 9, 1943 tbe plaintiff received a letter from the 
Controller, Coal Distribution that as recommended by the Pro- 
vincial Brick Controller, Bengal, he had issued a ‘monthly 
sanction in plaintiff's favour for six wagons at Konnagare (Desti- 
nation Station), and that,the sanction would remain in force for 
the month.of April 1943. The plaintiff was asked to. instruct his 
supplying colliery to.indent the wagons regularly on ‘his account— 
(Sanction No..P. B. g/55 dated-April 8, 1943). l 
1A copy òf this letter was forwarded bí. the cn Controllet to 
the defendant company. : UE n 

“On April 13, 1945; the: defendant company E the 
plaintif that it had obtained sanction from the Controller, ~oal 
Distribution to'despatch six wagons of dust’ coal. against his 
Order ‘add::asked the -plaintiff to sand: eee tor: ‘Ra, 1000 ; 
presumably on account of price. 


$ 


On April rs, the plaintiff: paid Rs. 500 to the defendant on 
account of price "of six wagons of. dust coal at Rs. 10° per ton 


F. O. R. colliery at Katrasgarh under special supply as qer letter 
dated March 27, 1943". 


Voz. 85.] . HIGH COURT. 


It appears from the defendants indent book which has, been 
exhibited in the suit by consent that ‘the defendant placed indents 
for wagons from April 15,1943 to December, 1943: d But 
no wagons were supplied. . 


bonos , TET 

‘On January 26; 1944, the plaintif b5 his; solicitor demandei 
return of the said sum of Rs. 509, .In that letter the plaintiff 
said that inspite of repeated requests the defendant had not 
' supplied the goods and that if the ,monéy was ‘not returned within 
two days from the date of ‘the receipt of the letter, the plaintiff 
would charge interest at 12% per anpum and would tike such 
steps as be might be advised. pos S z 

In reply the defendant wrote tbat at ies time: of placing the 
order the plaintiff had assured the defendant company that 
priority certificate had been issued in his favour regarding ‘wagon 
supply. The defendant had „accepted the order relying on “such 
assurance. The defendant had incurred expenses for screening 
and stacking the dust coal. The defendant had been continually 
indenting for. wagons but not a single wagon bad been supplied. 
The defendant observed that the priority for wagon supply ` had 
no value whatsoever. That if the plaintiff would arrange for 
wagoná, the detendant was still ` Teddy’ and willing. to supply the 
goods. The letter. concluded that the defendant had incurred 
expenses Rs. 5o for screening and stacking goods and. Re. go E 
holding tbe stock and for s es. The defendant "offered to 
return Rs. 500 minus Rs, roo in full ‘settlement of the plaintifs 
claim regarding the advance ; otherwise, it would insist: on" its 
legal rights. . ; y iae gach Nase 4€ pn 


" 


In reply on February 4, 1944, the plaintiff's. solicitor wrote: 
“Your client unconditionally agreed to pell and deliver, to my client 
six wagons of dust coal. Inspite of repeated requests and more 

‘than reasonable opportunities’ given to him your client failed and 

neglected to supply: the' said coal' ‘and has committed breach of 
the said agreement and is liable for all’ dango My client will 
take appropriate steps to recover same.” us Z2 


The defendant in realy on roth Febna sald "that. ihe: plaint 
was liable for damages, 


Wr y : 
) et ie ates 


In TN circumstances, the suit was ODE on or. Saba 
May 30, 1945. TT a i d 
«In fle: plaint the plaintiff, ‘stated. that de defendant company 


The National 
Con o Li 


Girija Ped Paul 
Benerjee, F. 
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had unconditionally vagreed to sell ant deliver the: goods to the 
plaintiff at Ra. 10 per ton F. O. Ry colliery at.Katrasgarb.- , 4... 


He further stated that he had daly  aéliveged' to thé defendant 
the priority certificate and the defendsot undertook to’ secure 
thewagons and that itiwas ite:duty, to Mind for the wagons. ^ 


"T 

The plaintiff further said that he at all material times was ready 
pd. willing to, perform" his’ part ‘of the ‘céntract but the defendast 
had committed a breach: He claimed “damages assessed at 
Re 1,143, being the difference Of the contract price and ‘the 
market price on the date of the alleged breach. He also asked 
for refund of Rs. 500 with interest at ua por annum from June 
16, 1944 to May i0, 1945. d Smee vd 


» “The defendant in ` bis written statement denied that it had 
uriconditionally agreed to perform the ‘contract. It said the 
acceptance of the plaintiffs order was subject to " the’ sanction ‘of 
the ‘authorities concerned. According to - the contract it was the 
duty’ of the’ plaintiff to " arrange for ompties and the defendant's 
duty i in the matter did Bot extend beyond. making ‘indebta for the 
wagons. ` 

, The defendant denied “that there was Any breach of the con- 
tract on its part and , offered to return the said sum of Rs. goo 
deducti Rs: 102. The defendant concluded by saying that 
The plaintiff was not entitled to any damages : : 
At 4On, thet pending tho. MY trial Judge, „framed, wo 
issues : eon! E 


(1) What was the contract between the parties 2 
(2) What damages, if any, were payable by tHe defendant ? 
x Thé ‘plaibtis 2 his Béhalf g go éridence, ° ur 


2 


T EI ernie. he aid that apart from. what gna ‘contained 
in the three letters by wbicb the contract was made. there was no 


i ‘other term , of the contract. It is clear, therefore, , that the plain- 


tiff relied on the letter to: prove thgt the defendant had under- 
taken to secure the wagons for sendirg the coal, He denied that 
‘duty to’ procure wagons was òn him.’ ° 


The plaintiff proved (Ex. c) to show that ne bad purchased dust 


-éoRl'at Rs; 19 per ton ^ l” E fioe 


On this evidence the learned Judge held that the defendant 
"company had broken‘the contract ; the breach happéned ‘on: roth 


Vor. 867 ^. « -HiGH COuit. ^: 


February, 1944. And-on these findings he: made the ‘decree 
under appealin favour:of the plaintiff. EE 


The question is ; did the defendant break the contract? 
‘If he.did as no damages.can jpesiwargeg against him. . 


um 


The learned Judge took the view that ‘the defendant had 
Undertaken to procure the wagons, and bad | failed to > implement 
the undertaking. ` Therefore, it vis liable. 


It is not contended before us ‘that apart from what is s contained 
in the three letters which constituted the contract betwebh the 
parties, there was any undertaking given by the defendant to 
get the wagons for sending the dust coal: by rail: But it is said 
on behalf. of the respondent that. the letters themselves - contain 


the undertaking. The respondent’s . counsel relied. on the order 


of the plaintiff for supply of six wagons.of dust coal ‘required for 
the maunfacture of bricks at Konnagare Railway Station’, and 
the acceptance of that order, 'for. his submission that the defen- 


dant company had agreed to pue; thé bn and deliver the 
goods at Konnagare.::: $ SE E AI epa dit 


t 2j 
_ The learned trial Judge eas of the opinion that the defendant 
was liable to -deliver ‘the goods at Konnagare Railway Station 
and that necessarily: implied liability on its behalf to: procure 
whatever ‘means there ' could be to effect ‘such’ delivery’ at. pd 
Roe té Station. - NR ty Be ste MN 


We are unable to ‘take that view. | In; ‘considering a a contract, 
reference may be made to the, state. ‘of facts existing at the (day 
, "ben; it, was entered into. Prima / acie, all’ contracts are "made 
with respects to the itato of circumstinces existing. or contemplated 


at the date when ‘they’ are entered into, ote am, AG 


In this case we must take into PEE TERN the facts, idi 
existed at the time when the contract was made in order to decide 
What the defendant company had undertaken to do or for the 


mattér of that whether it had undertaken to get t the wagons : v 


‘It appears .from the priority. certificate that the plaintiff; was 
‘to ‘inform the. Controller, Coal .Distribution: about ithe > coalfield 
‘siding. at. which: the: plaintiff wanted: the wagons to: be placed. 
: Tho letter ofthe Controller, Coal Distribution: dated April 9, 1943, 
clearly shows that the Provincial Brick .Gentroller: recommended 
that the Coal Controller should issue a monthly sanction nin favour 
of. the plaintiff- fòr- six wagons at Konnagare, "It is: also clear 
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Cmi, from the said letter tbat the plaintiff was asked to instruct the 
1950, supplying colliery to indent regularly on plaintiffs account. 
ebay F. ©. R or free on railway means that’the seller ig to put the 


v. . goods into the wagons. free of all costs ; that is to say, the buyer 

' Girija Prosad Pauk is not to be'made liable to pay any portion of those costs. No 

Banerjee, J. authority of any Indian Court has been placed before us as to 
the meaning of F. O. R. Nor is there any evidence to show what 
it means or how it is madersrood by merchants, 


eth Halebury (and Edition) ‘Vol. 29, p. ia, „article 308, it is 
said that: . F ". 


| "Under a free on mil contract (F, O. ij the seller eee 
‘to deliver the goods into railway wagons or at the station depen- 
i ding on the practics of- the particular railway at his own expense. 
These contracts. differ from the ordinary inland. contract of sale 
only in respect of the place at which the delivery is to be made 
which puts on the seller an item of cost over and above that of - 
"the goods themselves and algo prima facie fixes the point at which 
the property passes and the risk falls upon the buyer and the price 
-becomes payable.” 
u, v Relying.on a book feces piike. in England it has been 
contended on behalf of the respondent that F. O. R. contracts 
- imply an:undertakiog on behalf of the seller to procure wagons, 
But no authority is cited in the book for the proposition. It 
may bethat thatis the practice in England. But nothing has 
been shown to us to’ “induce us to hold that is also the practice 
‘io India: No reason "has been given why we should follow the 
practice here. In the ‘absence of any evidence or any decision 
of courts in” India on’ the point, we are unable to take the view 
that F, O. R. contracts in the circumstances stated above place 
ia burden on the seller to procure the empties for the supply of 
goods. . a 


We are therefore left with the three letters which constitute 
for determining the' question as to whether there’ was such an 
‘undertaking given by or-on behalf of the seller. The learned 

: Judge construed the words “supplying six wagons of dust Coal 
‘required for the manufacture. of bricks’ at Konnagare Railway 
. Station” to'imply that the seller undertook to. deliver the goods 
"gt that station, We are unable to take that view. In our opinion 
the words mean in the facts of this case thatthe dust coal was 
required for the purpose of manufacture of. bricks at- Konnagare, 


Vor. 86.) > © HIGH COOZT. 


They do 'not imply that. the seller . ' was 'to. deliver. the: d at 
Konnagare. f u9 


Section 36 of the Sale of Goods Act lays down rules as to 
delivery. : ie pth Feet 


It is a question depending i in each case on tlie c contract, express 
or implied between the parties. i Apart from ' any Such contract,’ 
goods. sold are to be delivered’ at the place at which they are at 
the time of the sale, and’ goods agreed to be sold are to be’ abli- 
vered at the place at which they: are at the'time of the agreement 
to sell, or, if not then in existence, at the place at which they are 
manufactured or produced. 


In this case the coal dust had to be produced at the defendants 
colliery screened out and stacked. Therefore ordinarily the place 
of delivery would be the colliery, siding. 


Then again the oud were, to .be loaded into ds wagons for. 
the purpose of transmission. to Konnagare , Railway Station. .That, 
at ledst was the contract between the parties. , SEDEM 


MISIT! 
In such a case delivery of: thé: goods'to the carrier (in thia 
case the Railway Administration) is iud facis deemed to'' be'a 
delivery ofthe goods to the buyer. “e «soe "ent 
From the facts I have already stated it is clear that ‘all that 
the defendant undertook to do was to" ihdent the wagons 'on 
account of the'plainüff which had been sancuonbd' by the Con- 
troller, Coal Distribution. He did not undertake tó do Any thing’ 
more. The-defendant ‘accepted the, offer subject to the. sanction 
of the authorities concerned. "There was no: absolute promise 
by the defendant to supply the goods. All that the defendant 
company ome was that it would apply e the: ds if it got 
the wagons. iet : Doct 


At one stage of the argument, it was suggested'ón' behalf’ óf 
the respondent that the Indent Bock: had: not’ been.’ properly 
proved and as such there was no evidence to prove ‘that the defen- 
dant indented the, wagons. We do, not accept, the view., : The 
Indent Book as I havo said was exhibited -by consent Of parties 
and the defendant’s managing agent has deposed that the book 
was kept under his’ supervision and was ' correctly ` kept. "We have 
seen the original bock'ourselves. There is nothing ' to show that 
thé Book is not genuine. In the circumstances we hold that thé 
defendant did’ regularly, indent the’ wagons on behalf of tha 
plaintiff and therefore there was no breach on its part. We ard 


fay 


Cim, 
I 
Nore 


The National 
Coal Co, Ltd. 


v. 
Girija Prosad Paul, 


Banerjee, F. 


S à 
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Om; therefore of  she-opinion.that ;the!defendant was not at fault. and 
1959; it cannot he held liable for damages. E 

The National » Assuming howeverthst the defendant has failed-to prove that 


Coal PH pde vit indented for the wagons regularly, as the contract did not.‘fix 


Girija Prosed Panli: the time of performance, it was to be performed within a reason- 
Banerjee; Fà able, fme. , The brick, manufactaring season ends before the rainy 
season sets, in. The rainy season in, Bengal sets in by. the 15th 
of, June., The contract, , therefore, wag to be performed at least 
by that date. There being no, performance, the, contract was 
broken, on or, about that date. There is no. evidence before us: 
to show what the rate of the contract coal. was on that date, 
Further more, it is not the plaintiffs case as made in the plaint that 
the Contract ` ‘was broken at any time ‘before the 26th January 
1944. That is plain on the face of the pint. E 


Assuming, however, which we do not for & moment bold, 
that the defendant. was guilty of' breach, we are of: opinion'that 
the plaintiff has failed: to-prove: 'damages -on: the date of breach; 
which in this case must'be ‘either the 4th February, 1944. OT 
some „date eajlier. On’ the, 4th February, as I have said: the 
plaintiff. wrote to the, :defendant that -.it hed failed and ' neglected 
to supply coal and had committed , breach of ithe agreement and 
was hable for damages, aud that he would. take. proper stepe to 
recover same. That therefore is. the date of. breach There is 
noe evidence, before ug as to what the prevailing rate of the con- 
trach. dust coal was on that date, ` : : 

"The plaintiff sought,to. prove : dang bs giving RUN 
that ata later date ho. purchased coal at Rs. rg.perton. The 
learned trial Judge awarded damages on, that basis. . There is no 
evidence that the coa] the plaintiff purchased at.Rs, 19 per ton 
was same Or similar in quality tothe dust coalthe defendant had 

i agreed to sell. PEN f i 

| We, are, E parta to hold that. tho learned Fudge 

assessed the damages on proper basis.. " ids 


' But-as we have: already ‘héld ‘that the defendant is not guilty 
OR breach perhaps our Padme as to daiagan was was ‘not necessary. i 


' The defendant before us through ita. counsel offered, to, return 
Rs, 500. It does ; not insist . upon deducting, Rs. 100 from that 
sum But it did npt make this offer before. the learned, trial 
Judge. It did c aot pat the money into Court, for payment, to.the 
pint a cp 


D ‘ 1 : eo as 
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The plaintiff therefore. ‘would ‘be; ‘justified: i in filing a suit for 
refund of Ra. soo. Such a suit can be filed in the Court of Small 
Causes, Calcutta, Therefore the. plaintiff ought to get. costs as 
allowed, in that, Court, i iege vos z 

But in this case the: question’ that . was. rni ‘before, the trial 
Judge was whether the«defendant had broken the contract and 
what damages, if anys. 1he -defendant was liable, to pay. The 
decision of the queatión took’ "practically the whole time of the 
Court Wo think, having regard 'to all the circumstances of the 
case, the defendant 'should"-be Ma carina of the costs before 
the trial Judge.. | |... BM - ZEE 

We allow this appeal and set'aside the decree of the learned 
Judge. The appellant is entitled to the Costs of these appeal and 
one-third costs before the Court below. We certify that the suit 
and appeal are fit for employment of two counsel, 


Harries, C J.~ I agree. 
Mr. T. C. Pyne : Solicitor for the. Appellant. _ 
Afr. K. E. Mullick : SOHCHOE for the Respondent. 


so .. ; PEU Appeal: allowed witk costs, 
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i i SUPREME COURT. - 


PRESENT: SAri Harilal ].:Kaniz, Chief Justice, Mr. Justice 
Saiyid Fasl Ali, Mr. Justice M. PatasjdN Sastri, Mr.” 
Justice Mehr Chand Mahajan, and Mr. Justice 
Bijan Kumar. Mukherjea, 
THE BHARAT BANK LTD, DELHI 
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[INTERVENER: THE Uxiow or INDI:] 

i [ArPzLLATR [URIDiCTION]. 

Special leave to appeal—Award by Industrial Tribunal—Artiele 136 of the 
constitution—Industria! Tribunal, if a judicial body— Determination 
by Industrial Tribunal, if a judicial determination —Determinaiion, tf 
Jimal—Sancijen by Government—Diference in cases of dispute where 
Government isa party and where it is not—Determination, when be- 
comes binding and operative—Article 32 of the consiiiuiion —Punda-. 
mental rights of citisens—Article 135—Pomers of Privy Council and 
Federal Court conferred on Supreme Court with regard to final decisions 
ef High Courts im India—Article 136—Power conferred on Supreme 
Court to grant special leave with reapect io any final or interlocutory 
orders er decisions of a Court subordinate to High Court er of any 
tribunal within the territery of India—'"'Judicial" power, connotation 
ef Industrial Disputes Act (XIV of 1947). section 38, rules framed 
wnder—Exercise of pewer under Article 130, if in appellate jurisdic- 
tHon—Special leave, if can be granted without availing intermediate 
rights of appeal—Signing of award by imo of the three members consti- 
tuting the Tribunal, Uf fatal to its jurisdiction, 

Per Kania, C. J.—The functions and duties of the Industrial Tribunal 
are yery much like those of a body discharging judicial functions, although it 
is not a Court, 

‘While the powers of the Industrial Tribunal ee nee ee AN 
from those of an ordinary Civil Court and It has jurisdiction and powers to 
give reliefs which a Civil Court administering the law of the land (e. g. 
ordering the reinstatement of a workman) does not possess in the discharge 
of its duties, it is essentially working asa judicial body. 

This Court has power to issue writs of cerHerari and prokibition in 
respect of the work of the Tribunal and Article 136 of the constitution Is 
wide enough to give jurisdiction to Court to entertain an application for 
leave to appeal although having regard to the nature of the functions of the 
Tribunal, this Court will be very reluctant ta entertain such an application. 

rj 2 ` 
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Pec Fast Alt, J,—The ludustrial Tribunal performs a judicia] oc quasi 
jodicial fonction though it,has to adjudicate in aceordanoe with tbe provi- 
sious of a special law viz, Industrial Disputes Act and though it may some 
times override contracts ard its decision can be tested ina appeal ^ 


Moses v. Parker, Ex parie Moses (1) eno Ley i 


Though under section 15 of the Industri Disputes Act the adjudika- 
tion by the Tribunal does not acquire a blading force on the parties until it 
1s declared to be so by the Government yet as it is subject to prohibition or 
“certiorari, it amounts to a judicial decision and the Tribunal oomes within 
the purview of Article 136 of the constitution, 


o Res v, Electricity Commissioners, pem Electricity Joint Commitiee 
Ce. (1930). Hs parte (a) approved. 


The Government cannot alter or cancel or add to the award and the 
award must be declared to be binding as it is Hence the adjudication of 
the Tribunal amounts toe final determination of the dispute whioh binds 
the parties as well as the Govera ment. 

The Act itself makes a ' distinction bétween cases in which Government 
isa party and those where jt isnot; but where the Government tas oily 
to déclare tho myyard to bd binding, an ajpoa! sball lie. A oh 

The sighidg of the ‘award by only two of the thre’ members of ' the 
"Tribunal all'of whom heard'the case is not fatal to the jurisdiction of the 
Tribunal because under section Bof the Act it is not obligatóry ob’ the 
Government to appoint a new member to fill vacancy if one of the members 
cease to be available at any time during the proceedings, ma 


Pec Mahajan, J.—Article 135 of the constitution conférs all the powers of 
the Judicial Committee of the Privy Council and of the Federal Court on 
the Supreme Court with regard to the right'of appeal'against final decisions 
of High Courts within the territory of India, Article 136 however overrides 
this qualification and limitation and contemplates grant of’ special’ leave 
with respect to any final or interlocutory orders or decisions of a Court 
Sep eager cae of iay Tabga within the territory 
of Indla, - i 


mn 


By Article 32 of the oonstitutlon Wis Cutis empowered to soe that 
the fundamental rights conferred on the citizens by the bonstitution are 
not In any way affected. By Artinle 136 It. has been given - overriding power 
to grant special leave to appeal. against orders of Court and tribunals which 
go against the principles of :natural justice and lead to Fav MESE of 
Justice. ° 


Before a person or persons can be said to coustitute-2 Court it must be 
held that they derive their powers from the Sfate i ato ezócclsing the 
judicial powers of the State. ` i 


(1) [1896] A. C. 245. E - TES ute 
(2) [1934] 1 K. B. 1705 : d. nc har os A 


1 dt t ' 
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The Kiug v. | Londen County Covscll (1) and Shell Có. ef Australia Lid. v. 
Federal Commissioner of Taxation (5) clted-with approval. ` 


r 
The words judicial. power” mean the poe vides every. sovereign 
anthority must of necessity have to decide controversies between its subjects 
oc between itself and its subjects" whether the rights relate to life- liberty 
or property. The exercise of this power does not begin until some trtbunal 
which bas power to give a binding and authoritative decision . (whether sub- 
ject to appeal or not) is called upon to take action. 


Qu cel dst 
hi 


" Huddari;, Parker & Co. v. Moorehead (3) and Cosper v. Wilson (4j 
referred to, 


` Tribunals which are found invested with certain functions of a Court 
of justice and have some of its trappings also would fall within the 
ambit of Article 136 and would bs subject to the appellate control of this 
Court whenever it is found necessary to exercise that contro In the, Interests 
of justice. 


In view of the nature of Rules framed under section 38 of the Industrial 
Disputes Act 1947, the Industrial Tribunal hasall the necessary attributes 
of a Court of justice and has no function other than that of, adjudicating on 
a dispute. Though the law gives it wider powers than aro possessed by 
ordinary courts of law, hy reason of the nature of dispute it bas got to 
adjudicate, yet the powers of sucha.nature do not affect the question 
Sates Todes Power and. it comes within: the ambit of 
Article 136 , i : seus t 


+ 


The overriding powers of the Government to refer the award ‘of the 
Tribunal to the legislature where Government is a party to the dispute 
\presuppose the existence of a. valid determination by it;. and if that deter- 
mination is io exoess of jurisdiction or otherwise proceeds jn a manner that 
offends againgt the rules of natoral justice. and is set aside by exercise of 
power under Article 136 then no occasion arises for exercise of Sree 
power under the Act, . ; ds ‘ ; 


t 
Moses v, Parker, Ex parts Moses (5) referred to. ` 


As tho decision of the High Court in the matter of quashing an award 
under section 226 can be brought to this Court in. appeal there can be no 
bar in érerolsing this power under Article 196 in appeal to this Court, 


> A Court empowered to grant special leave can exercise its powers even 
‘though there thay be ihtecmedlate: rights of appeal or other remedies 
available, if it is considered: essential’:to' do: so in extraordinary 
situations. : 


a s(t) [1991] aK. B. ar§ 5e wes Supe Re Ep opus Dan dts 


(a) [1931] A. C. 275. 

(3) (1908-9) 8 C. L, R, 330 (357). EO 
ta) [1987] 4 K. B. 309 (340). sides um 
(9) [1895] A. C. 245. ER a 
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In re Barnett (1), Harrison v. Sceit (a) and Attorney General ef 
Jamaica v, Manderson (3) referred to. 


The order of the Tribunal for reinstatement of persons guilty of illegal 
strike may be right or wrong but this is not a question of that vital character 
which would justify the grant of special leave under Article 136. 


The procedare followed: by the members of the Tribunal who seem to 
have thought that having heard the statement of the-cases of the parties 
they could proceed to a Judgment on thelr own view of Its right or wrong 
unalded'by any material is‘ unwarranted by the statute and‘ 1s foreign toa 
democratic constitutión and it is the compelling duty of this Court to exercise 
lts extraordinary powers and to quash such an award. 


[Dissentiente] 


It would be most dangerous for this Court to condone proceedings 
where three members constituting the Tribunal heard the case but only 
two members signed the award asthe third member was not available and 
if this Court does not exercise the exceptional powers under Article 136 
even when a body legally constituted under the statute does not function 
according to thé statute then the very purpose of the constitution is 
defeated, 


Fakira v. King Emperor (4) and /s re, An Advecate, Madras " 
referred to. 


/ 

Pec Mukherjea, J.—One of the fundamental tests which distinguishes a 
judicial body from an administrative or quasi jodictal body is that the doter- 
mination by its own force and without the aid or instrumentality of any 
Other authority or power and irrespective of the facts decided must, create 
rights of and impose obligations on the parties and that determination should 
be enforceable as such under. the ordinary law of the land. 


The quasi jodicial tribunal on the other hand gives its decision on the 
difference between the parties not in accordance with the fixed rules of law 
but on principles of administrative policy or convenience or what appears to 
be just and proper in the ciroumstanoes of the particular case, 


In view of the provisions in section 11 of the Industri] Disputes Act, 
the proceedings before an Industrial Trial or for the matter of that béfore 
the Board of concilistion or the Court of Enquiry constituted under the Act, 
could be deemed to be judicial proceedings only ‘for certain specified pur- 
poses ahd not otherwise. 7 


There is nothing in the Industrial Disputes Act from which it could be 
' inferred that the Industrial, Tribunal really functioow.as a Court, exercising 


(1) (1844) 4 Moo. 453. 
(a) (1145) 5 Moo..357. sae i WE 
;OG (1848) 6 Moo. 239. ND yo 
U) A. L'R. [1997] P.C 119, rs AE f 
(5) A. I. R. [1943] Mad. 967. Y em 
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jndicial functions; It has no power to makoa final pronouncement which 
would pregrio vigere be binding on and create rights and pbligations between 
the parties and it is for the appropriate Government and Government alone to 
declare the award to be binding and to fix the date from which and the period 
for which the award will be operative, 


With the contingency of rejection or modification attached to the award, 
It can never be regarded as a final or binding decision which is of the 
essence of a Judicial proceeding and the process employed by the Tribunal 
to come to adeolsicn is rather an extended form of the process of oollec- 
tive bargaining and is more akin to administrative than to judicial 
function, : ! - 


Thus the Indast-ial Tribunal formed under the Industrial Disputes Act is 
not a judicial tribunal and its determination is not a judicia] determination in 
the proper sense of these expressions. - 


Where the discretion is committed to any body or a tribunal exercising 
quasi judicial functicus, the body or the tribunal is the final authority in the 
exercise of that discretion. But where such quasi judicial body attempts to 
usurp jurisdiction which it does not possess, assumes jurisdiction under a 
mistaken notion of law, refuses to exercise jurisdiction properly by adoption 
of extraneous or irrelevant consideration or where it violates the principles 
of natural justice, the proper and ‘adequate remedy would be by writs ot 
certlereri or prohibition by the Court haying authority and such powers are 
exercised by its appellate jurisdiction, 

Article 136 of the constitution does not contemplate a determination 
given by the Indurtrial Tribunal. 


Civil Appeal No. 34 of 1950, against the award dated roth 
Januray, 1950. 


Appeal by special leave from the determination of an indus- 
trial dispute by the Industrial Tribunal appointed under Ordi- 
nance VI of 1949. 


The material facts appear from the judgments. 


` Dr. Bakshi Tek Chand, Senior Advocate, Supreme Court (Massrs. 
Ved Vyas and S, K. Kapur, Advocates, Suprems Court, with him) 
instructed by Mr. Ganpat Rat, Agent, for the Appellant. 


Mr. B. Sen, Advocait, Supreme Court, instructed by Ar. R. 
R. Biswas, Agent, for the Respondents. 


Mr, Alladi Krishnaswamy Aiyar, Senior Advocate (Mr. Jindra 
Lal, Advocate, Supreme Court, with him) instructed by Afr. P, A. 
Mehta, Agent for the Intervener (The Union of India.) 


Vor. 86,] '-" SUPREME COURT. 


The following judgments were delivered. : 
Kania C. J.—I have read the judgments prepared by 


335 
Cm. 
1950, 


MÀ 


Messrs. Fazl Ali, Mahajan and Mukherjee JJ. in this case. Tho'Bharat MAR 


As the views in those judgments in respect of the nature of the 


, Delhi 
v. 


duties and functions of the Industrial] Tribunal do not show The Employees af 


agreement I consider it necessary to add a few words of my own. ` 


In my opinion, the functions and duties of the Industrial 
Tribunal are very much like those ofa body discharging Judicial 
functions, although it is not a court. , The rules framed by the 
Tribunal require evidence to. be taken and witnesses.to be 
examined, cross-examined. The Act constituting the Tribunal 
imposes penalties for incorrect statements made before the 
Tribunal. While the powers of the Industrial Tribunal in some 
respects are different from those of an ordinary civil court and it 
has jurisdiction and powers to give reliefs which a civil court 
administering the law of the land (for instance, ordering the 
reinstatement of a workman) does not possess in the discharge of 
its duties, it is essentially working as a judicial body. The. fact 
that its determination has to be followed by an order of the 
Government which makes the award binding, or that in cases 
where Government is a party the legislature is premitted to revise 
the decision, or that the Government. is empowered to fix the 
period of the operation of the award do not, to my mind, alter the 


nature and character of the functions of the Tribunal. Having 


‘considered all the provisions of the Act it seem to me clear that 
the Tribunal is discharging functions very near those of a court, 
although it is not a court in the technical sense of the word. 


The next question is whether under Article 136 the court has 
Jurisdiction to entertain an application for leave to appeal against 
the decision of such a body, It is not disputed that the court 
has power to issue writs of certiorari and prohibition in respect of 
the work of the Tribunal. The only question is whether there 
is a right of appeal also, In my opinion the wording of Article 
136 is wide enough to give Jurisdiction to the court to "entertain 
an application for leave to appeal, although it is obvious that 


baving regard to the nature of the functions of the Tribunal, this. 


court will be very reluctant to entertain such an application. 


As regards the merits, I do not think this is a case in which 


I would admit the appeal.. The aggrieved parties may apply for 
redress by adopting other appropriate proceedings. The appeal 
therefore should be dismissed with costs, 


e Bharat Bank 
P DelhL 


May, 26, 
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Fazl Ali, J.—The important question to be decided in this 
case is whether the present appeal lies at all to this court. The 
question is not free from difficulty, but on the whole | am ‘inclined 
to think that the appeal does lie. It is fully. recognized. that the 
scopo of Article 136 of the Constitution ia very wide, but the 
significance of the language used in the’ section can be appreciated 
only by comparing it “with the articles which precede it. ` Article 
133 deals’ with the appellate jurisdiction of the Soprems Court 
in cases involving a substantial question of law'as to the 'inter- 
pretation of the Constitution, and the words used ih that ‘article 
are; “appeal......... from any judgment, decree or final order". 
Article'133 deals with appeals in civil ma'ters and the same words 
are used here also. Article 134 deals with appeals in criminal 
matters, and the words used in it are: “appeal......... from’ any 
judgment, final order or sentence”. In Article 136, ‘the words 
"judgment" and “decree”, which are used in Articles 132 and 
133 are retained. Similarly, the- words ‘ judgment” and............ 
"sentence" occurring in Article r34 are also retained. But the 
expression “final order" becomes "order", and, instead of the 
High Court, reference is made to “any court", Certain other 
words are also used in the article which seém to me to havea 
special significance, these being “determination”, “cause or 
matter" and “tribunal”. It is obvious that these words greatly ` 
widen the scope of Article 136. They show that an appeal will 
lie also from a. determination or order of “any tribunal” in. any 
cause or matter. 


Can we then say that an industrial tribunal does not fall within. 
the scope of Article 136 ? If we go by a mero label, the answer must 
be in the affirmative. But we have to look, further and see what 
are the main functions of the tribunal and how it proceeds to 
discharge those func:ions. This is necessary because I take it. 
to be implied that before. an appeal can lie to this court. from a. 
tribunal it must perform some kind of Judicial function and partake 
tọ some extent of the character of a court. 

Now there can be, no doubt that the industrial, bana fal 
to.use a wellknown expression, “all the trappings of a court”. and. 
performs functions which cannot but be regarded as judicial, 
This is evident from the rules by which the proceedings before 
the tribunal are regulated. It appears that the proceeding before 
it commences on an application which in many respects is in the 
nature of a “plaint. It has the Same powers as aro yested in A, 
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civil court under the Code of Civil Procedure when trying a 
sult, in respect of discovery, inspection, granting adjournment, 
Teception of evidence taken on affidavit, enforcing the attendance 
of witnesses, compelling the production of documents, issuing 
commissions, etc. Itis to be deemed to bea civil court within 
the meaning of sections 480 and 482 of the Criminal Procedure 
Code, 1898. It may admit and call for evidence at any stage of 
the proceeding and has the power to administer oaths. The 
parties appearing before it have the right of examination, cross- 
examination and re-examination and of addressing it after all 
evidence has been called. A party may also be represented by 
a legal practitioner with its permission. 

The matter does not rest there. The main function of this 
tribunal is to adjudicate on industrial disputes which implies that 
there must be two or more parties before it with conflicting cases, 
and that it has also to arrive at a conclusion as to bow the dispute 
is to be ended. Prima facie, therefore, a tribunal liks this cannot 
be excluded from the scope of article 136, but before any final 
conclusion can be expressed on the subject certam contentions 
which have been put forward on behalf of the respondents have 
to be disposed of. f 

The first contention is that the industrial tribunal cannot be 
said to perform a judicial or quasi-judicial function, since it is not 
required to be guided by any recognized substantive law in decid- 
ing disputes which come before it. On the other hand, in 
deciding industrial disputes, it has to override contracts and 
create rights which are opposed to contractual rights. In these 
circumstances, it is said that the very questions which arose before 
the the Privy Council in Moses v. Parker, Ex parts Moses (1) 
arise in this cage, these questions being :— 

(1) How can the propriety of the tribunal's decision be tested 
on appeal ; and 

(2) What are the canons by which the appellate court is to be 
guided in deciding the appeal ? 

Their Lordships of the Privy Council undoubtedly felt that 
these were serious questions, but they had no besitation in saying 
that “if it were clear that appeals ought to be allowed, such 
difficulties would doubtless be met somehow". This, in my 
opinion, is a sufficient answer to the difficulty raised. The tribunal 


(1) [1896] A. C. 245. 
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has to adjudicate in accordance with the provisions of the Industrial 
Disputes Act. It may sometimes override contracts, but so can 
& court which has to sdminister law according to the Bengal or 
Bihar Money-lenders Act, Encumbered Estates Act and other 
similar Acts. The tribunal has to observe the provisions of the 
special law which it hes to administer though that law may be 


different from the law which an ordinary court of justice administers. 


The appellate court, therefore, can at least seo that the rules 
According to which it has to act and the provisions which are 


binding upon it are observed, and its powers are not exercised in 


an arbitrary or capricious manner. - 


The second contention, which is a more serious one, is that the 
adjudication of the tribunal has not all the attributes of a judicial 
decision, because the adjudication cannot bind the parties until 
it is declared to be binding by the Government under section 15 
of the Industrial Disputes Act. It is said that the adjudication 
is really in the nature of an advice or report which is not effective 
until made so by the Government. It appears that a similar 
objection -was raised in Rex v. Electricity Commissioners, London 
Electricity Joint Committee Co. (1922) Æx parte (1), for the purpose 
of deciding whether a writ of certiorari should be issued in 
the circumstances of the case but was disposed of in these 
words :— 

“It is necessary, however, to deal with what I think was the 
main objection of the Attorney-General. In this case he said 
the Commissioners come to no decision at all. They act merely 
as advisers, They recommend an order embodying a scheme to 
the Minister of Transport, who may confirm it with or without 
modifications. Similarly the Minister of Transport comes to no 
decision. He submits the order to the Houses of Parliament, who 
may approve it with or without modifications. The Houses of 
Parliament may put anything into the order they please, whether 
consistent with the Act of 1919, or not. Until they have approved, 
nothing is decided, and in truth the whole procedure, draft scheme, 
inquiry, order, confirmation, approval, is only part of a process by 
which Parliament is expressing its will, and at no stage is subject 
to any control by the Courts. It is unneceasary to emphasize 
the constitutional importance of this contention....-. jazvsv eve iè In 
the provision that the final decision of the Commissionérs is not 
to be operative until it has been approved by the two Houses of 

(1) [1924] 1. K. B. 171. 


Vor. 86. ^ SUPREME COURT. 


Parliament I find nothing inconsistent with the view that in arriving 
at that decision the Commissioners themselves: åre to act judicially 
and within the limits prescribed by Act of Parliament, and that 
the Courts have power to keep them within those limits: It is 
to be noted that it is the order of the Commissioners that even- 
tually takes effect ; neither the Minister of Transport who confirms, 
nor the Hodses of Parliament who approve, can under the. statute 
make an order which in respect of the matters in question has 
any operation. I know of no authority which compels me to hold 
that a proceeding cannot be a judicial proceeding subject to 
Prohibition or certiornri because it is subject to confirmation. ór 
approval, even where the approval has to be that of the Houses 
of Parliament. The authorities are to the contrary.” 


|. It is well-known that a writ of certiorari can issue only against 
an order of a Judicial or quasi-jadicial tribunal and if it is 
permissible for the High Court to issue a writ of certiorari against 
an industrial tribunal, which fact was not seriously disputed 
before us, I find it difficult to hold that the tribunal does not: come 
within the purview of article 136. Ifa subordinate court acts in 
excess of its Jurisdiction or assumes a jurisdiction "which it does 
not possess, the appellate court can always interfere and do what 
is contemplated to be done by a writ of certiorari. 


It is to be noted that under section 15 of the Industrial 
Disputes Act, 1947, in cases where the appropriate Government 
is not a party to the dispute, all that the Government has to do on 
receiving the award of the tribunal is to declare it to be binding 
and to state from what date and for what period it will be binding, 
Section 15(2) is mandatory and it provides : 


“On receipt of such award, the appropriate Govetnment shall 
by order in writing declare the award to be binding............" 


Thus the Government cannot alter, or cancel, o: add to the 
award, but the award must be declared to be binding as it im 
In substance, therefore, the adjudication of the tribunal amounts 
to & final determination of the dispute which binds the partias 
as well as the Government. 


' Our attention was however drawn to the proviso to section 15(2), 
which runs as follows :— : 
"Provided that where the appropriate Government is & party 


‘to the dispute and in its opinion it would be’ inexpedient on 
public grounds to give effect to the whole or any part of the ‘award, 
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it shall on the first available opportunity lay the .award together 
with the statement of its reasons for not making a declaration as 
aforesaid befors the Legislative Assembly of the Province, or 
where ‘the appropriate Government is the Central Government, 
before the Central Legislative Assembly, and shall, as soon as 
may be, cause to be moved therein a resolution for the considera- 
tion of the award, ani the Legislative Assembly may, by its 
resolution, confirm, modify, or reject the award.” 


This proviso was relied upon by the respondents to show that 
the right to appeal from the award could not have been contem- 
plated in any case. But the Act itself makes a distinction between 
cases in which the Government is a party and those in which the 
Government is not a party. The proviso relates toa very’ special 
type of case end as at present advised I do not wish to express 
any opinion as to whethar an appeal lies to this Court or not in 
such a case, but, in my judgment, where the Government has 
only to declare the award to be binding, an appeal shall lie. 


It is necessary here to say a few words as to tbe scope of the 
appeal. As was pointed out by this court in Pritam Singh v. 
The State (1), the powsr under article 136 of the Constitution 
being a special power is to be exercised only in special cases. 
The rule so laid down is bound to restrict the scope of the appeal 
in practice in almost all the cases which fall under article 136. 
But in some cases a limtation will be imposed on the scope of 
the appeal by the ve-y nature of the case and of the tribunal 
from which an appeal is sought to be brought, and a case under 
the Industrial Disputes Act seems to be an example of such 
a case. 


Dealing now with the merits of the appeal, I am: not prepared 
to hold that this is a roper case for interference with the adjudi- 
cation of the tribunal. The power of this Court was invoked by 
the appellants on forr grounds. These grounds have been 
elaborately examined by Mahajan, J., and two of them have been 
pronounced to be wholly inadequate for justifyiog our interference. 
My view with regard to these two grounds is identical with that of 
Mahajan, J. and I do not wish to add to what he has already said 
on -the subject. The remaining two grounds also are, in my 
opinion, wholly insufficient to justify the exercise of our special 
power under article 136. One of these grounds is that the award 
of the tribunal is based on no evidence whatsoever. I do not, 


(1) [1950] C. L R, 228. 
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however, find that this ground was urged in this form in the 


application for special leave to appeal to this court. All that was : 


intended to be urged was that the appellants wanted to adduce 
evidence but were not allowed to do so. From the decision of 
the tribunal however, it appears that the evidence that was shut out 
related to one isolated point only and the tribunal might well 
have been justified in not allowing evidence to be admitted on a 
point which in its opinion had no direct bearing on the issue 
before them. After hearing the respondents on this particular 
point, I am not disposed to hold that the tribunal has committed 
such an error as would justify the interference of this court. 


The last ground urged is that the award has been signed by 
Only two members of the tribunal though it originally consisted 
of three persons and though the entire hearing of the dispute had 
taken place before all the three persons. This objection does not 
~ appear to me to be fatal to the jurisdiction of the tribunal because 
under section 8 of the Act it is not obligatory onthe Gevernment 
to appoint a new member to fill a vacancy if. one of the members 
ceases to be available at any time during the proceedings.. Under 
that section, if the Chairman ceases to be available, the Govern- 
ment must appoint his successot, whereas if a member cease to 
be available the Government may or may not-appoint any one 
to fill his place. In the present case, our attention was drawn 
to some correspondence which shows that one of the members 
was called upon to act as a member of another tribunal and the 
award in question was pronounced after informing the Govern 
ment of the procedure which the Chairman and the remaining 
member intended to adopt. x 


In the view I have taken, this appeal must t Bil and I woud 
accordingly dismiss it with costs. 


Mahajan, J.—This is an appeal by special leave from: the 
determination of.an industrial dispute by the Induatrial Tribunal 
appointed under Ordinance VI of 1949. 

Bharat Bank Limited,- Delhi, the appellant, is a company 
registered under the" Indian Companies Act. Its employees made 

- certain demands and as a result of an unfavourable response from 
the bank it appears that they struck work on the gth .March, 
1949. The bank in itsturn served notices on them to resume 
work and proceeded to dischaige & number of them between the 
rgth March and 24th March as they failed to do so, -The Central 
Government constituted & tribunal consisting of three persone 
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for the adjudication of industrial disputes in banking companies 
under section 7 of the Industrial Disputes Act (XIV of 1947). 
The disputes mentioned in schedule II of the notification were 
referred under section ro of the Act to this Tribunal. Item 18 of 
this schedule reads as follows :— 


“Retrenchment and victimization (Specific cases to be cited by. 
employees)". 

The dispute under this item between the Bharat Bank and its 
employees was heard by the tribunalat Delhi and its award was 
made on the roth January, 1950. It was publised in the Govern- 
ment of India Gazette dated 4th February, 1950 and was declared 
to be binding for a period of one year. The award of the tribunal 
was signed by two out of its three members. 


A preliminary objection was raised on behalf of the Central 
Government as well as on behalf of the respondents that this 
court bad no Jurisdiction to grant special leave to appeal against 
tbe determination of an industrial tribunal inasmuch as it did 
not exercise the judicial powers of the State and that its deter- 
mination was notin the nature of a judgment, decree or order 
of a court so as to be appeslable. This being the first case in 
which special leave was granted from the determination of an 
industrial tribunal, it is necessary to examine the’ provisions of 
the Constitution dealing with this matter and if possible, to define 
the limits of the jurisdiction of this court under article 135. This 
article is in these terms :— : ; 

"(r) Notwithstanding anything in this Chapter, the Supreme 
Court may, in its discretion, grant special leave to appeal from 
any judgment, decree, determination, sentence or order in any 
cause or matter passed or made by any court or tribunalin the 
territory of India, , 

(2) Nothing in clause (v) should apply to any judgment, 
determination, sentence or order passed or made by any court or 
tribunal constituted by or nnder any law relating to the Armed 


Forces." £ 


The article occurs in Chapter IV of Part V of the Constitution. 
“The Union Judiciary”. Article rs4 deals with the establishment 
and constitution of the Supreme Court. ` Article 130 confers 
original jurisdiction on this court in certain disputes arising be- 
tween the Government of India and the States etc. Articles 132 
and 133 deal with the appellate Jurisdiction of the court.in appeals 


i 
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from High Courts. within the territory of India in civil matters, 
By article 134 limited right of appeal in criminal cases bas been 
allowed. The Judicial Committee of the Privy Council which 
was the highest court of appeal for India prior to roth October, 
1949 was not a court of criminal appeal in the sense in which this 
court has been made acourt of criminal appeal under article 134. 
It could only entertain appeals on the criminal side in exercise of 
the prerogative of the King. Article 135 empowers this court to 
hear all appeals which under existing laws could be heard by the 
Federal Court of India, By the Abolition of the Privy Council 
Juriediction Act, 1949, which came into fotce on the roth October 
1949, all the powers that were possessed by the Juditial Com- 
mittee of the Privy Council in regard to cases or matters arising 
in India became exercisable by the Federal Court of India 
whether those powers were exercisable by reason of statutory 
nuthority or under the prerogative of the King. The powers of 
the Judicial Committee were conferred upon it by the Judicial 
Committee Act, 1844 (7 & 8 Vict. C. 69). Appeals lay to His 
Majesty in Council from judgments, sentences, decrees or orders 
of any court of justice within any British colony or possession 
abroad. Closely following article 135 which confers all the 
powers of the Judicial Committee on the Supreme Court comes 
article 136. The language employed in this article is very wide 
and is of a comprehensive character. Powers given are of an 
overriding nature. The article commences with the words “Not- 
withstanding anything in this Chapter”. These worda indicate 
that the intention of the Constitution was to disregard in extra- 
ordinary cases the limitations contained in the previous article 
on this cours power to entertain appeals. These articles dealt 
with the right of appeal against final decisions of High Courts 
within, the territory of India. Aiticle 136, however, overrides 
that qualification and empowers this court to grant special leave 
even in cage where the judgment has not been given bya High 
Court but has been given by any court in the territory of India; 
in other words, it contemplates grant of special leave in cases 
where a court subordinate to a. High Court, has passed or made 
any order and the situation demands that the order should bé 
quashed or reversed even without having recourse to the usual 
procedure provided by law in the nature of an appeal, etc. The 
word “order” in article 136 has not been qualified by the word 
“final”, It is.clear, therefore, that the power.to grant special 
leave under this article against an order of a court could he 
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exercised with respect to interlocutory orders also. Another new 


. feature introduced in article 136 is the power given to grant 


special leave against orders and determinations etc., of any 
tribunal in the territory of India. This word did not find place 
in the Judicial Committee’s Act, where the phrase used was “a 
court of justice’. Itis the introduction of this new expression 
in article 136 that has led to considerable argument as to its 
scope. Another expression that did not find place in the Judicial 
Committee Act but bas been introduced in article 136 is the 
word "determination", A question has been raised as to the 
meaning to be given to these words ia the article. On the one 
hand, it ‘was contended that the words "determination" and 
“tribunal” were introduced in the article in order to bring with- 
in the scope of the appellate jurisdiction of this court all orders 
of tribunals of different varieties and descriptions. On the other 
hand, it was said that the words “determination” and “tribunal” 
were added in the article by way of abundant caution and the 
intention was that if a tribunal exercised the judicial powers of 
the State and the decisions passed in the exercise of that power, 
this court as the highest judicial court in the Republic would 
have power if it considered necessary in the ends of justice to 
grant special leave. Clause (2) of article 136 excludes the juris- 
diction of this court in respect of military courts or tribunal. It 
is interesting to observe thatin articles 138, 139 and 140 the Con- 
stitution has conferred powers on Parliament for further enlarge- 
ment of the powers of this court. 

Two poinis arise for determination in this case, (1) whether 
the word “Tribunal” in this article has been used in the same 
sense as “court”, .or whether it has been used in a wider sense, 
and (a) whether the word ‘determination” in the article includes 
within its scope the determinations made by industrial tribunals 
or other similarly constituted bodies or whether it has reference 
only to determinations of a court ora tribunal of a purely judi- 
cial character. It was conceded by the learned counsel appear- 
ing for the Central Government, Mr. Alladi Krishnaswami Aiyar, 
that if any tribunal, whether administrative, domestic or quasi 
judicial, acts in excess of its jurisdiction, then it can be con 
trolled by the High Court under the powers conferred on them 
by article 226 by the issue of a writ of certiorari. It was said 
that if the industrial tribunal in this case could be proved to have 
trespassed beyond the limits of its statutory jurisdiction, then the 
remedy lies elsewhere and not by a petition of special leave under 
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article 136. Mr. Alladi's contentions may be briefly summarized 
as follows :—(t) Tho expression “tribunal” means seat of a judge, 
Or & court of justice. Its necessary attribute is that it can give 
a final judgment between two parties which carries legal sanction 
by its own force. That the word "tribunal" in Juxtaposition to 
the word “court” could only mean a tribunsl which exercised 
judicial fuactions of the State and did not include within its ambit 
a tribunal which had quasi judicial or administrative powers. 
(2) The kind of orders against which special leave to appeal could 
be given under article 136 have to be of the same nature as passed 
by a court; in other words, it was said that unless there was a 
Judicial determination of the controversy between two parties, the 
order would not be appealable. That in the case of an industrial 
tribunal what gives binding force to the award is the declaration of 
the Government, that the spark of life to it is given by that 
declaration and without that the award of the tribunal is lifeless 
and has no enforceability and hence cannot be held to be of an 
appealable nature. It was further said that in cases between the 
Government and its employees by the procedure prescribed in the 
Act the award could also be rejected and that being so, by its own 
determination a tribunal could not impose a liability or affect 
rights. Dr. Bakshi Tek Chand, appearing for the bank, on the 
other hand argued that whenever a tribunal, whether exercising 
judicial or quasi judicial functions, determined a matter in a 
Judicial manner, then such a determination is within article 136. 
It was said that an industrial tribunal has no administrative or 
executive functions, that its duty is to adjudicate on an industrial 
dispute, i. €, to act as a Judge, on certain kinds of disputes 
between employers and employees and that its functions are of a 
judicial nature, though the ambit of the powers conferred is larger 
than that of an ordinary court of law inasmuch as it can grant 
reliefs which no court of law could give but that is because of the 
powers conferred on “it by law. It was argued that the plain 
words of the article should not be given a narrow meaning when 
the intention of the Constitution was to confer the widest power 
on this court. It was further contended that as between private 
employers and employees and even, in certain cases between 
Government and its employees the decision of the tribunal was 
binding on the Government and Governmsnt had no power either 
to affirm, modify or reject it. All that it was authorised to do was 
to announce it and by its declaration give it enforceability ; that 
fact, however, could not affect the question of appealability of the 
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determination under Article 136. It was finally argued that 
powers should be exercised by this court wherever there is a mis 
carriage of jastice by a determination of any tribunal and that 
if the intention of the Constitution by use of the word “tribunal” 
was in the same sense as “court”, then it was not necessary to 
import it in article 136, because all tribunals that exercise judicial 


` functions fall within the definition of the word "court? though 


4 


they miy not have been so described.. : 


After considerable thought I have reached the conclusion that 
the preliminary objection should be overruled. I see no cogent 
reasons to limit the plain words of the statute and to place a narrow 
interpretation o1 words of widest amplitude used therein. In 
construing the articles of the Constitution it has always to be 
remembered that India has been constituted into a sovereign 
democratic republic in order to ensure justice to all its citizens. 
In other words, the foundations of this republic have been laid 
on the bedrock of justice. To safeguard these foundations so that 
they may not be undermined by injustice occurring anywhere 
this court has been constituted. By article 32 of the Constitution 
the court is empowered to see that the fundamental rights conferred 
on the citizens by the Constitution are not in any way affected. 
By article 136 it has been given overriding power to grant special 
leave to-appeal against orders of court and tribunals which go 
against the principles of natural justice and lead to grave mis- 
carriage of justice. ‘The exercise of these powers could only have 
been contemplated in cases which affect the rights of people living 
within the territory of India in respect of their person, property or 
status. The question, therefore, for consideration is whether the 
jurisdiction conferred by use of unambiguous phraseology and by 
words which have a plain grammatical meaning and are of the 
widest amplitude should be limited and restricted on considerations 
suggested by Mr. Alladi. The construction suggested by the 
learned counsel, if accepted, would in the first instance make 
the use of certain words in the article unnecessary and redundant 
and would run counter to the spirit of the Constitution. It must 
be presumed that the draftamen of the Constitution knew well 
the fact that there were a number of tribunals constituted in this 
country previous to the coming into force of the Constitution 
which were performing certain administrative, quasi judicial] or 
domestic functions, that some of them had even the trappings of a 
court but in spite of those trappings could not be given that 
description. It must also be presumed that the constitution makers 
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were aware of the fact that the highest courts in this country had 
held that all tribunals that discharged judicial functions fell within 
the definition of the expression “court”, If by the use of the word 
“tribunal” in article 136 the intention was to give it the same 
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import it in the article because, by whatever name described,’ 


such a tribunal would fall within the definition of the word “court”. 
The word “court” has a well known meaning in legislative history 
and practice. 7 

As pointed out in Halsbury’s Laws of England, the word “court” 
originally meant the King’s Palace but subsequently acquired the 
meaning of (r) a place where justice was administered, and (2) the 


person or persons who administer it. In the Indian Evidence 


Act it is defined as including all judges and magistrates and all 
persons except arbitrators legally authorized to take evidence. 
This definition is by no means exhaustive and has been framed 
only for the purposes of the Act. There can be no doubt that 
to be a court, the person or persons who constitute it must be 
entrusted with judicial functions, that is, of deciding litigated 
questions according to law. However, by agreement between 
parties arbitrators may be called upon to exercise jadicial powers 
and to decide a dispute according to law but that would not make 
the arbitrators a court. It appears to me that before a person or 
persons can be said to constitute a court it must be held that 
they derive their powers from the State and are exercising the 
judicial powers of the State. In A. v. London County’ Council (1), 
Saville, L. J. gave the following meaning to the word “court” or 
"judicial authority'^ :— 

"It is not necessary that it should be a court in the sense that 
this court is a court, it is enough if it is exercising, after hearing 
evidence, Judicial functions in the sense that it has to decide on 
evidence between a proposal and an opposition; ani it is not 
necessary to be strictly a court ; if it is a tribunal which has to 
decide rightly after hearing evidence and opposition.” 

- As pointed out in picturesque language by Lord Sankey, L. C. 
in Skell Co. of Australia Lid. v. Federal Commissioner of Taxation 
(2), there are tribunals with many of the trappings of a court which, 
nevertheless, are not courts in the strict sense of exercising judicial 
power. It seems to me that such tribunals though they are not 
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fulkfledged courts, yet exercise quasi judicial functions are within 
the ambit of the word “tribunal” in article 136 of the Constitution. 
It was pointed out in the above case that a tribunal is not neces 
arily a court in this strict sense because it gives a final decision, 
"nor because it héars witnesses on oath, nor because two or more 
contending parties appear before it bstween whom it has to decide, 
nor because it gives decisions which affect the rights of subjects 
nor because there is an appeal to a court, nor because it is a body 
to which a matter is referred by another body. The intention of 
the Constitution by the use of the word *'tribunal" in the article 
seems to have been to include within the scope of article 136 
tribuoals adorned with similar trappings as court but strictly not 
‘coming within that definition. Various definitions of the phrase 
‘Judicial power" have been given from time to time. The best 
definition of ít on high authority is the one given by Griffith, C. J. 
in Huddart, Parker & Co. v. Moorehead (1), wherein it is defined 
as follows :— 


“The words ‘judicial power’ as used in section 7r of the Consti- 
tution mean the power which every sovereign authority must of 
necessity have to decide controversies between its subjects, or 
between itself and. its subjects, whether the rights relate to life, 
liberty or property. The exercise of this power does not begin 
until some tribunal which has power to give a binding and 
authoritative decision (whether subject to appeal or not) is ‘called 
upon to take action.” 


It was conceded that a tribunal constituted under the Industrial 
Disputes Act, 1947, exercises quasi Judicial powers. That phrase 
implies that a certain content of the judicial power of the State is 
vested in it and it is called upon to exercise it. An attempt was 
made to define the words. “Judicial” and “quasi judicial” in the 
case of Cooper v. Wilson (1). The relevant quotation reads 
thus :— 

. “A true judicial ; decision presupposes an existing dispute 
between two or more parties, and then involves four requisites ;— 
(1) The presentation (not necessarily.orally) of their case by the 
parties to the dispute; (2) if the dispute bstween them is a 
question of fact, the ascertainment of the fact by means of evidence 
&dduced by the parties to the dispute and often with the assistance 
of argument by or on behalf of the parties on tae evidence ; (3) if 

(1) (1908-9) 8 C, L. R. $30 (357). 

(2) [1937] 2 K. B. 309 (340). 
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the dispute between them is a question of law, the submission of 
legal argument by the parties, and (4) a decision which disposes of 
the whole matter by a finding upon the facts in dispute and 
application of the law of the land to the facts so found, including 
where required a ruling upon any disputed question of law. A 
quasi judicia] decision equally presupposes an existing dispute 
between two or more parties and involves (1) and (a), but does 
not necessarily involve (3) and never involves (4). The place of 
(4) is in fact taken by administrative action, the character of 
which is determined by the Minister's free choice”. , 


_The extent of judicial power exercised by an Industrial Tribunal 
will be considered hereinafter in the light of the observations cited 
above. 


Reference was made to certain passages from Prof. Allen’s book 
on Law and Order, Ch. IV, page 69, where mention is made of 
the kinds of administrative tribunals functioning in various 
countries to-day. Porter on Administrative Law, 1929 Edn. 
Page 194, was also relied upon. There can be no doubt that 
varieties of administrative tribunals and domestic tribunals are 
known to exist in this country as well as in other countries of 
the world but the real question to decide in each case is hs to the 
extent of judicial power of the State exercised by them. — Tribunals 
which do not derive authority from the sovereign power cannot 
„fall within the ambit of article 136. The condition precedent 
for bringing & tribunal within the ambit of article r36 is that it 
should be constituted by the State. Again a tribunal would be 
outside the ambit of article 136 if it is not invested with any part of 
the Judicial functions of the State but discharges purely adminis- 
trative or executive duties Tribunals, however, which are found 
invested with certain functions of a court of Justice and have some 
of its trappings also would fall within the ambit of article 136 and 
would be subject to the appellate control of this court whenever 
it ls found necessary to exercise that control in the interests of 
justice. 


It is now convenient to consider whether a tribunal constituted 
under the Industrial Disputes Act, 1947, exercises all or any of 
the functions of a court of justice and whether it discharges them 
according to law or whether it can act as it likes in its deliberations 
and is guided by its own notions of right and wrong. The phrase 
"industrial dispute" has been defined in section a clause (k) of 
the Act as follows :— 
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"any dispute or difference between employers and employees, 
or between employers and workmen, or between workmen and 
workmen, which is connected with the employment or the terms of 
employment or with the conditions of labour, of any person." 

Such a dispute concerns tbe rights of employers and employees. 
Its decision affects the terms of a contract of service or the con- 
ditions of employment. "Not only may the pecuniary liability 
of an employer be considerably affected by the adjudication of 
auch dispute but it may even result in the imposition of punish- 
ments on him. It may adversely affect the employees as well. 
Adjudication of such a dispute affects valuable rights. The 
dispute and its result can always be translated in terms of money. 
The point for decision in the dispute usually is how much money, 
has to pass out of the pocket of the employer to the pocket of 
the employee inone form or another and as to what extent the, 
right of freedom of contract stands modified to bring about ia- 


dustrial peace. Power to adjudicate on such dispute is given 


by section 7 of the statute to an Industrial Tribunal and a duty 
is cast on it to adjudicate it ts acordance with the provisions of 
the Act. The words italicised clearly imply that the dispute 
has to be adjudicated according to law and not in any other 
manner. When the dispute has to be adjudicated in accordance. 
with the provisions of the Act, it follows that the tribunal has to 
adbere to law, though that law may be different from the law that 
an ordinary court of justice a 1ministers. It is noteworthy that the 
tribunal is to consist of experienced judicial officers and ils award 
is defined as a determination of the dispute. The expression 
“adjudication” «implies that the tribunal isto act asa judge of 
the dispute ; in other words, it sits as a court of justice and does 
not occupy the chair of an administrator. Itis pertinent to point 
out that the tribunalis not given any executive or administrative 
powers. In section 38 of the Act power is given to make rules 
for the purpose of giving effect to the provisions of the Act. 
Such rules can provide in respect of matters which concern the 
powers and procedure of tribunals including rules as to the sum- 
moning of witnesses, the production of documents relevant to 


_ the subject matter and as to appearance of legal practitioners in 


proceedings under this Act. Rule 3 of these rules provides that 
any application for the reference of an industrial dispute toa 
tribunal shall be made in form (A) and shall be accompanied by 
& statement setting forth, fazer alía; the names of the parties to 
the dispute and the specific matters of dispute, Itis ina sense 
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in the nature of a plaint in a suit. In rule r3 power is. given to 
administer oaths. Rule 14 provides as follows :— 7 


“A tribunal may accept, admit or call for evidence at any 
stage of the proceedings before it and in such mannet as it may 
think fit.” 


Rule 17 provides that at its first sitting the tribunal isto call 
upon the parties to state their case. In rule r9 provision has been 
made for proceedings ex parte. Rule at provides that in addition 
to the powers conferred by sub-section 3 of section 11 of the Act, 
a tribunal shall have the same powers as are vested in a civil court 
under the Code of CivilProcedure when trying a suit, in respect 
of the following matters, namely, (a) discovery and inspection ; 
(b) granting of adjournment ; (c) reception of evidence taken on 
affidavit ; and that the tribunal may summon and examine swo 
mots any person whose evidence appears to it to be material. It 
further says that the tribunal shall be deemed to be a civil court 
within the meaning of sections 48o and 482 of the Code of Cri- 
minal Procedure, 1898. Rule ar says that the representatives of 
the parties, appearing before a tribunal, shall have the right of 
examination, cross-examination and re-examination and of addres- 
sing the court or tribunal when all evidence has been cailed. 
In rule 3o it is provided that a party to a reference may be 
represented by a legal practitioner with the permission of the 
tribunal and subject to such conditions as the tribunal may impose. 
In section 11 (3) itis laid down thata tribunal shall have the 
same powers as are vested in a civil court under the Code. of 
Civil Procedure when trying 2 suit, in respect of the following 
matters, namely, (a)- enforcing the attendance of any person and 
examining him on oath ; (b) compelling the production of docu- 
ments and material objects; (c) issuing commissions for the 
examination of witnesses ; (d) in respect of such other matters 
as may be prescribed ; and every inquiry or investigation by a 
tribunal shall te deemed to bea judicial proceeding within the 
meaning of sections 193 and 228 of the Indian Penal Code. It 
is difficult to conceive in view of these provisions. that the Indus- 
trial Tribunal performs any functions other than that of a judicial 
nature. The tribunal has certainly the first three requisites and 
characteristics of a court as defined above. It has certainly a 
considerable element of the fourth also inasmuch as the tribunal 
cannot take any administrative action, the character of which is 
determined by its own choice. It hasto make the adjudication 
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in accordance with the provisions of the Act as laid down in 
section 7. It consists of persons who are qualified to.be or have 
been judges. It is its. duzy to adjudicate on a serious dispute 
between employers and employees as affecting their right of 
freedom of contract and it can impose liabilities of a pecuniary 
nature and disobedience of its award is made punishable. The . 
powers excercisable by a tribunal of the nature were considered 
ina judgment of the Fed=ral Court of India in Western India 
Automobile Association v. Industrial Tribunal, Bombay (1), and 
it was observed that such a tribunal can do what no court can, 
namely, add to or alter the terms or conditions of the contract of 
service. The tribunal’ having. been entrusted with the duty of 
adjudicating a dispute of a peculiar character, it is for this reason 
that it is armed with extraordinary powers. These powers, 
however, are derived fram the statute. These are the tules of 
the game and it has to decide according to these rules. The 
powers conferred have the sanction of law behind it and are not 
exercisable by reason of any discretion vested in the members of 
the tribunal. The adjudication of the dispute has to be in 
accordance with evidence legally adduced and the parties have à 
right to be heard-and teing represented by a legal practitioner. 
Right to examine and cross-examine witnesses has been given 
to the parties and finally they can address the tribunal when 
evidence is closed. The whole procedure adopted by the Act. 
and the rule is modelled on the Code of Civil Procedure In 
my opinion, therefore, the Industrial Tribunal has all the necessary 
attributes of a court of :ustice. It has no other function except 
that of adjudicating on a dispute. It is no doubt true that by 
reason of the nature of :he dispute that they have to adjadicate 
the law gives them wider powers than are possessed by ordinary 
courts of law, but powers of such a nature do not affect the 
qaestion that they are exercising judicial power. Statutes like 
the Relief of Indebtednees Act, or the Encumbered Estates Act 
have conferred powers on courts which are not ordinarily knowa 
to law and which affect contractual rights. That circumstance 
does not make them anything else but tribunals exercising judicial. 
power of the State, though in a degree different from the ordinary 
courts and to an extent which is also different from that enjoyed 
by an ordinary court of law. They may rightly be described 
as quasi judiclal bodies because they are out of the hierarchy of 
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the ordinary judicial system but that circumstance cannot affect 
the question of their being within the ambit of article 136. 


It may also be observed that the tribunal is deemed to bea 
civil court for certain purposes as laid down in rule ar of the 
rules above cited and in section 11(3) of the Act. As a civil court 
if it exercises any of the powers contemplated. by this section 
its decisions would become subject to appeal ‚toa District Judge 
and a fortiori this courts power under’ article 136 would at’ ónce 
be attracted in any case in respect of these matters. Again in 
chapter VI of the Act breach of the terms of an award has been 
made punishable by section 29 of. the Act, The result therefore 
is that disobedience of the terms of an award is punishable under 
the Act, That being so, a determination of the tribunal not only 
affects the freedom of contract and imposes pecuniary liability 
on the employer or confers pecuniary benefits an the employees, 
but it also involves serious consequences as failure to observe 
those terms makes a person. liable to the penalties laid down in 
“chapter VI. An award which has these serious consequences, 
can hardly be said to have been given by a tribunal which does 
not exercise some of the most important judicial functions of 
the State. , "un " 

Considerable stress was laid by Mr. Alladion the proyisions 
of sections 15 and rg,of the Act. Section 15 enacts as 
follows :— 


“(1) Where an industrial dispute bas been referred to a Tribu- 

nal for adjudication, it shall hold its proceedings expeditiously 

and shall, as soon as practicable on the conclusion thereof, submit 
its award to the appropriate Goverment: 


(2) On receipt of such iei the appropriate Government 
shall by order in writing declare the award to be binding. 


Provided that where the appropriate Government ıs à party 
_to the dispute and its opinion it would be mexpedient on public 
grounds to give effect to the whole or any part of the award, 
itshall on the first available opportunity lay, the award together 
with the statement of its reasons for not making a declaration as 
aforesaid before. the Legislative Assembly of the province, or 
where the appropriate Government is the Central Government, 
before the Central Legislature, and shall, as soon as may , be, 
cause to be moved therein a resolution for the consideration of 
the award ; and the Legislative Assembly oras the casó “maybe, 
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the Central Legislature, may by: its resolution confirm, modify, or 
reject the award. 

(3) On the passing of a resolution under the proviso to sub- 
section (s), unless the award is rejected thereby, the appropriate 
Government shall by order in writing declare the award as con- 
firmed or modified by ihe resolution, as the case may, to be 
binding. 

(4) Save as provided * in the proviso to sub-section T» of 


, section 19, an award- declared to be binding under this section 


shall not be called in question in any manner." 


As regards clause (4), It was conceded rightly that a law dealing 
with industrial disputes and enacted in the year 1947 could not 
in any way affect the provisions of the Constitution laid down in 
article 136. It was however, strenuously urged that the award of 
the tribunal had no binding force by itself and unless the appro- 
priate Government made a declaration in writing under clause a 
of section 15, this award was a lifeless document and had no. 
sanction behind it and therefore it could not have been contem- 
plated that it would be appealable even by special leave, In my 
opinion, this contention is unsound. The provisions of clause a 
of section r5 leave no discretion in the Government either to 
affirm, modify or reject the award. It is bound to declare it 
binding. It has no option in the matter. In such a situation it 
is the determination by ths tribunal that matters. Without that 
determination Government cannot function. It does not possess 
the power either io adjudicate the dispute or to alter it 1n any 
manner whatsoever. That power vests in the tribunal alone. 
The rights of the parties are really affected by the adjudication 
contained in the award, not by the Government’s declaratlon which 
is automatic. It is no doubt true that announcement of the award 
by the Government gives it binding force but that does not affect 
the question of the appealability of the determination under 
article 136 of the Constitution. The apposite answer to this, 
contention may be given in the language of the decision dn 
Rex v. Küciridty Commissioners (v). The relevant passage runs 
thus :— 

“It is necessary, however, to deal with what I think was the 
main objection of the Attorney-General. In this case he said 
the Commissioners come to no decision at all, They act merely 

J 


(1) [1924] 1 K. B. 171 (207), 
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as advisers. They recommend an order embodying a scheme to 
the Minister of Transport, who may confirm it with or without 


às 


C t. 
ica 


modifications. Similarly the Minister of Transport comes to nO ‘The Bharat Bank 


decision. He submits the order to the Houses of Parliament, who 


may’approve it with or without modifications, The Houses of The 


Parliament may put anything into the order they please, whether 
Consistent with the, Act of 1919, or not. Until they have approved, 
nothing is decided, and in truth the whole procedure, draft scheme, 
inquiry, order, confirmation, approval, is only part of a process 
by which Parliament is expressing its will, aad at no stage is 
subject to any control by the Courts. It is unnecessary to 
emphasize the constitutional importance of this contention. Given 
its full effect, it means that the checks and safeguards which have 
been imposed by Act of Parliament, including the freedom from 
compulsory taking, can be removed, and new end onerous and 
inconsistent obligations imposed without an Act of Parliament, 
and by simple resolution of both Houses of Parliament. I do 
not find it necessary to determine whether, on the proper cone 
struction of the statute, resolutions of the two Houses of Parlig- 
ment could have the effect claimed. In the provision that the final 
decision of the Commissioners is not to be operative until it has 
been approved by the two Houses of. Parliament I find nothing 
inconsistent with the view that they act judicially and within the 


limits prescribed by Act of Parliament, and that the courts have. 


power to keep them within those limits. Jfis to be noted that 
iis the order of the Commissioners that eventually fakes effect, 
neither ths Minister of Transport who confirms, nor the Houses of 
Parliament who approve, can under the statute make an order mich 
in respect of the matters in question has any operction. I know of 
no authority which compels me to held that a proceeding cannot be 
a judicial proceeding subject to confirmation or approval, even where 
the approval has to be that of the Howes of Parliament. ` Ths 
authorities are to ths contrary.” l 
Tho observations, though they relate to a case which concerns 
the issue of á writ of ‘prohibition and certiorari, have application 
to the present case. Here no discretion whatsoever has been left 
in the Government in ordinary cases to either modify or to reject 
the determination of the tribudal. The fact that the Government 
has to make a declaration after the final decision of the tribunal 
is not in any way inconsistent with the view that the tribunal acts 


judicially. It may also be pointed out that within’ the statute. 


itself a clue has been provided which shows that thé circtimstroce 
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that the award has to be declared by an order of Government to be 
binding does not affect the question of its appealability. In 
article 136 clause 2 express provision has been made for excepting 
from the ambit of article 136 the decisions of military courts and 
tribunals. It follows that but for the exception it was considered 
thet these would be within article 136 clause (tr) It is quite 
clear from the various provisions of the Army Act that the decisions 
of military tribuoals or courts are subject to confirmation either 
by the Commander-in-Chizf or various other military authorities. 
It is only after such confirmation that that can operate. It has 
never been considered that that fact in any way affects the question 
of their appealability. 

Rex v. Minister of Health {r) also supports this view. There 
by the Housing Act, 1925, by section 40, & local authority which 
had prepared an improve ment scheme was required to present a 
petition to the Minister praying that an order should be made 
confirming such scheme. Sub-section (3) provided that the Minister 
after considering the petition may cause a local irquiry to be made 
and may by order confirm the scheme with or without conditions 
or modifications. In sub-section (5) it was stated that the order of 
the Minister when made shall have effect as sf enacted in this Act, 
It ‘was held by the Court of Appeal that as the order made by 
the Minister was made without the statutory conditions having 
been complied with it was w/fra vires and therefore a writ of 
certiorari should issue forthe purpose of quashing it. Reliance 
was placed by Scrutton, L. J. on Rex v. Electricity Commissioners 
(2). The samo view was expressed in Minister of Health v. The 
King (3). lt was observed that judicial review by prohibition or 
a writ of certiorari was permissible if the Minister of Health in 
confirming the order exceeded his statutory powers. It is clear 
therefore that simply because an order bas to be confirmed by a 
Minister or by the Government it in any way affects the power 
of judicial review. Reference may also.be made'to the observations 
in Sek v. The Quem (4). At page 693 it was observed that 
it is a common principle in every case which was in itself the 
character of a judicial proceeding that the party against whom a 
judgment is to operate shall have an opportunity of being heard. 
In this tonse it can hardly be disputed that the proceeding before 

(t) [1930] 2 K. B. 98. 

(a) [1924] 1 K. B. 171. 

, 3) [1931] A. C. 494- 

(4) (1878) 3 A, C. 614. 
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an industrial tribunal is a judicial proceeding. In my judgment, 
therefore, the contention raised by Mr. Alladi that this court 
cannot exercise its powers under article 136 because the decision 


of the tribunal has no force till a declaration is made by the 


Government cannot be sustained. 


As regards section 19, it was contended that an award declared 
by the appropriate Government under section 15 to be binding 
can only come into operation on such date as may be specified 
by the appropriate Government and can only remain in operation 
for such period not exceeding one year, às may be fixed by that 
Government and it was said that herein the Government had the 
power to state the period from which the award was to commence 
and the time for which it’ was to remáin in force. This section 
does not, in my opinion, affect the question of the appealability 
of the determination of the tribunal. Government has certain 
functions to perform in its own ‘sphere after’ the award is made. 
In certain cases it is bound to declare that award binding. In 
other cases, when it is itself a party to the dispute, it bas certain 
overriding powers and these overriding powers are that if it con- 
siders that the award is not in public interests it may refer it to 
the legislature. The legislature, however, has the power to modify, 
accept or reject the award. These overriding powers presuppose 
the existence of a valid dstermination by a tribunal. If that 
determination isin excess of jurisdiction or otherwise proceeds 
in a manner that offends against the rules of natural justice and 
is set aside by exercise of power under article 136, then no occa- 
sion arises for exercise of governmental power under the Act. 
Given a valid award, it could not be denied that the Government 
could exercise its powers in any manner it considered best and 
the exercise of that power is outside the constitution of this court. 
In this connection reference was made to Moses v. Parker (i). 
The passage on which emphasis was laid reads as follows :— 


“The court has been substituted for the commissioners to report 
to the governor. The difference is that their report is to be 
binding on him. Probably it was thought that the status and 
training of the Judges made them the most proper depositaries of 
that power. But that does not make their action a judicial action 
in the sense that it can be tested and altered by appeal, It is no 
more judicial than was the action of the commissioners and the 
governor. The court is to be guided by equity and gqod consciences 


(1) [1896] A. C. 245. 
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and the best evidence. So were the commissioners. So every 
public officer ought to be. But they are expressly exonerated 
from all rules of law and equity, and all legal forms. How then 
can the propriety of their decision be tested on appeal? What 
are the canons by which this Board is to be guided in advising 
Her Majesty whether the Supreme Court is right or wrong? 
It seems almost impossible that decisions can be varied except by 
reference to some rule; whereas the court making them is free 
from rules 1f appeals were allowed, the certain result would be 
to establish some system of rules, and that is the very thing from 
which the Tasmanian Legislature has desired to leave the Supreme 
Court free and unfettered in each case. If it were clear that 
appeals ought to be allowed such difficulties would doubtless be 

met somehow. But there are atone arguments to show that the 
matter is not of an appreciable nature.” 

One would have expected that after this opinion the dicion 
would have been that the Judicial Committee had no jurisdiction 
to entertain the appeal but their Lordships proceeded to base their 
decision not on this ground, but on the ground that this was not 
& fit case for the exercise of the prerogative of the King. In my 
opinion, the observations made in that case have no apposite 
application to the provisions of the statute with which we are 
concerned. I do not see any difficulty in this case in testing the 
proprety of the determination of the tribunal , This court is 
not to substitute its decision for the determination of the tribunal 
when granting relief under article 136. When it chooses to 
interfere in the exercise of these extraordinary powers, it does 90 
because the tribunal has either exceeded its jurisdiction or has 
approached the questions referred to it in a manner which is likely 
to result in injustice or has adopted a procedure which runs 
counter to the well established rules of natural justice. In other 
words, if it, has denied a hearing to a party or has refused to 
record his evidence or has acted in any other manner, in an 
arbitrary or despotic fashion. In such circumstances no question 
arises of this court constituting itself into a tribunal and assuming 
powers of settling a dispute. All that the court when it entertains 
an appeal would do is to quash the award and direct the tribunal 
to proceed within the powers conferred on it and to approach 
the adjudication of the dispute according to principles of natural’ 
justice. This court under article r35 would not constitute itself 
into & mere court of error, Extraordinary powers have to be 
exercised in rare and exceptional cases and on well known prin- 


Vo. .86.] SUPREME COURT. 


ciples, Considered in the light «of these principles, ‘there iis no 
insuperable difficulty in the- present case of the nature pointed out 
in the passage cited above, It was conceded that the High Court 
could exercise powers under section.a26 and could qaash.an award 
but it was:said that under article 136 this power should not be 
exercised in an appeal I do not see why? . Particularly when 
after the High Court has passed any decision on an application 
made to it, in exercise of the powers under section 226, that 
decision could be brought to this court in appeal. In the. mafter 
of an industrial dispute where expedition is the crux of the matter, 
it is essential that any abuse of ` powers by such tribunals is 


corrected, as soon as possible and with expedition. " 


' It may be mentioned that it.is: no^ novel practice for:a court 
empowered to grant special leave. to exercise its powers even’ 
though there may be intermediate rights of appeal or other reme- 
dies available, if'it is considered essential to do so in extraordinary 
situations, . Vide Bentwick’s Privy Council Practice, ae Am. 
žage 125. Therein itis stated as follows :— 


"In several cases from Jamaica, the Privy ‘Council anes leave, 
to appeal to the Queen in Council directly from the Supreme 
Court, without an intermediate appeal (which would have been 
attended with much expense and delay) to the Court of Error in 
the island, there being i in each of those cases manifestly sonie point 
of law raised which deserved discussion.” 


The cases were Je Re Barnett (1); Harrison v. Scott (2) and 
Attorney-General of Jamaica v. Manderson (3). Tho phraseology 
employed in article 136 itself justifies this course. . The. article. 
empowers this court to grant special, leave against sentences Or, 
orders made by any.court In all other articles of the: Const- 
tution rigbt of appeal is conferred against final . decisions .of 
the highest court of , appeal in the country but under this 
article power is given to this court to circumvent , that 
procedure if it. is considered necessary to do. I am, therefore, of 
the opinion that the mere circumstance that a remedy. in the 
nature of a writ of certiorari is open to the petitioners. does not 
necessarily lead -to {he conclusion that the power- of this court 
under article'136_is cirdumscribed by that circumstance, When 

(1) (1844) å Mod. 453. — AR ues 3 
(2) (1846) 5 Moo. 357. ^ 77 MuR 
(3) (1848) 6 Moo. 239. TIE LE 
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ever jadicial review is permissible in one form or another, this 
court asthe highest court in the land can exercise its special 
powers and circumvent ordinary procedure by granting special 
leave. What it has to ultimately decide it can decide earlier. 


I now proceed to examine so ne of the cases to which reference 
was made by Mr. Alladi. 


_ Three Australian cases were cited which concern the cons- 
truction of sections 51,71 and 7a of the Australian Constitution 
(63 and 64 Vict. c. ra) Section 7a requires that every justice 
of the High Court and every justice of any other court created 
by the' Parliament of the Commonwealth shall subject to the 
power of removal contained in the section be appointed for life. 
Section 71 confers the whole judicial power of the Commonwealth 
upon the courts therein mentioned and no other tribunal „or 
body can exercise that power. Every court referred to in sec- 
tion 71 has to be constituted in the manner provided by section 
7s. The question in these cases, was as to the meaning of the 
phrase "judicial power of the Commonwealth", Similar phraseo- 
logy has not been used in any part of the Constitution of India 
and in these circumstances it 1s difficult to derive any 
assistance from these decisions in solving the problem before us. 
The Constitution of India is not modelled on the Constitution 
of Australia and that being so, any observations made in deci- 
sions given under that Vonstituuon cannot be held to bea safe 
guide in the interpretation of language employed in a Constitution 
differently drafted. 


The first of these cases is Waterside, Workers’ Federation of 
Australia v. J. W. Alexander Ltd. (1). Therein it was held that 
the power conferred by the Commonwealth Conciliation and 
Arbitration Act rgo4-1915 upon the Commonwealth Court of 
Conciliation and Arbitration to enforce awards made by it is 
part of "the judicial power of the Commonwealth” within the mean- 
ing of section 71 of the Constitution, and can only be vested in 
the courts mentioned in tbat. section, Mr. Alladi placed reliance 
on a passage at page 467 in the Judgment of Isaacs and Rich, JJ., 
which reads as follows :— 

‘The arbitral part of the Act, therefore, is quite within the 
power of pl. xxxv., and is not intended by the Act to be exercised: 
by an ordinary Court of Justice, which, it is suggested, Parlia- 
ment by some strange perversity proceeded to destroy at birth. 

' (1) (1918) a5 C. L. R. 434. MEET 
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It is true that enforcement provisions are found............... Bat all 
this was in imitation of the State Acts of Arbitration, and not in 
reliance on the Judicature Chapter of the Federal Constitution. 
The arbitral portion of the Act is, in our opinion, perfectly good, 
subject to its severability' from any other portion which may be 
bad." 

It was argued that the Industrial Tribunal here wasan arbi- 
tration tribunal of the same kind asin Australia and exercises 
similar functions. It is however pertinent to observe that the 
phraseology employed in section 15 of the Indian Act is different 
from that used in the Australian statute. The Indian statute 
has constituted different bodies for different purposes. An Indus- 
trial Tribunal has been constituted only lo discharge one func- 
tion of ad]ndication. Itis not described as an arbitral tribunal. 
The Act has avoided the use of the word “arbitration” either 
inits preamble or in any of itsrelevant provisions though the 
determination has been named asan award. In these circums- 
tances it is unsafe to seek any guidance from observations made 
in this case. 

The next case to which reference was made is Rola Co, 
(Australia) Proprietary Lid. v. The Commonwealth (1). The 
question here was whether the Women’s Employment Board 
constituted under the Women’s Employment Act, 194», did not 
exercise the judicial power of the Commonwealth. It was held 
that the Board exercised functions which were arbitral in character. 
Emphasis was laid on a passage occurring in page 198 of the report 
which reads as follows :— 

"An industrial award lays down rules of conduct for the 
future. It does not purport to ascertain and enforce existing 
rights, it is directed to the creation of new rights. It is urged 
on behalf of the plaintiff that a determination of the Committee 
does not create a rules of conduct binding the parties for the 
future, but that it authoritatively determines a possibly contro- 
verted question of fact and that the making of-such an authorita- 
tive determination is necessarily an exercise of judicial. power. 
Reference is made to the frequently quoted statement of Griffith 
C. J. in Zuddart Parker & Co. Pty. Lid. v. Moorehead (a), 


approved by the Privy Council in Shel Co. of Australia Ltd. v.3 


Federal Commissioner of Taxation (3)— 
(1) (1944) 69 C. L. R. 185. 
(3) (1908-9) 8 C. L. R. 330 at 357. 
(3) [1931] A. C. 275. 


The Employ 
the Bharat 


Ltd., 
Mahajan 


262. 


THE CALCUTTA LAW JOURNAL. (Vor. 86. 


‘Iam of opinion that the words ‘Judicial power" as used ln 
section 71 of the Constitution mean the power which every 
sovereign authority must of necessity have to decide controversies 
between its subjects, or between itself and its subjects, whether 
the rights relate to life, liberty or property, The exercise of this 
power does not begin until some tribunal which has power to give 
a binding and authoritative decision (whether subject to appeal 
or not) 1s called upon to take action.’ 


Reg. 5c gives Committees power to decide controversies be- 
twoen subjects relating to their rights and the regulation purports 
to make those decisions binding and authoritative. 

I am not satisfied that the words of Griffith C. J. are properly 
interpreted when it is sald that they mean that a power to make 
binding and authoritative decisions as to facts is necessarily judi 
cial power. I direct attention to the concluding words—'is called 
upon to take action’. In my opinion these words are directed 
to action to be taken by a tribunal which has power to givea 
binding and authoritative decision. The mere giving of the 
decision is not the action to which the learned Chief Justice 
referred. Ifa body which has power to give a binding and 
authoritative decision is able to take action so as to enforce 
that decision, then, but only then, according to the definition 
quoted, all the attributes of judicial power are plainly present. 
Ireferto whatI say morein detail hereafter, that the Privy 
Council, in the Ske% case (1), in which approval was given to 
the definition quoted, expressly held that a tribunal was not 
necessarily a court because it gave decisions (even final decisions) 
between contending parties which affected their rights. 

In Huddart Parker's case (2), Isaacs J. referred to the state- 
ment of Palles C.B. in A. v. Local Government Board for Ireland 
(3) to erect a tribunal- into & “court” or “jurisdiction”, so as to 
meke its determinations judicial, the essential element is that it 
should have power by its determination within Jurisdiction, to 
impose liability or affect rights. ‘By this’, said the learned Chief 
Baron, ‘I mean that the liability is imposed, or the right affected 
by the determination only, and not by the fact determined, and 
so that the liability will exist, or the right will be affected, although 
tho determination be wrong in law or in fact. It is otherwise of 
a ministerial power. If the existence of such a power depends 

(1) [1931] A. C. 275. 
(2) (1908-9) 8 C. L. R. 330 at. 383. 
(3) [1902] a I. R, 349 (373). 
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upon a contingency, although it may be necessary for the officer 
to determine whether the contingency bas happened, in order to 
know whether he shall exercise the power, his determination does 
not bind. The happening of the contingency may be questioned 
in an action brought to try the legality of theact done under the 
alleged exercise of the power. But where the determination 
binds, although it is based on an erroneous view of facts or law, 
then the power authorizing it is judicial, There we get a modern 
use of the term "Judicial power". This statement of the charac- 
teristics of judicial power looks to what, in Waterside Workers 
Federation of Australia v. Gilchrist, Watt & Sanderson Lid. (1) 
Isaacs and Rich, JJ. referred to as the creation of instant liability 
in specified persons as distinct from laying down a rule or standard 
of conduct for the future.’ 


The decision of an ordinary court that B is bound to pay 
money to A applies a pre-existing standard of rights and duties 
not created by the court itself, with the result that there is an 
immediately enforceable liability of B to pay to A the sum of 
money in question. The decision of the Women’s Employment 
Board does not creats any such liability, nor does the deter- 
mination of a Committee of Reference create any such liability, 
“In order to impose an immediately enforceable liability upon any 
employer, for exampis, to pay wages to a particular female, it wowld 
Šo necessary for the female or some person on her behalf (see reg. 9A) 
to sue im a court of competent jurisdiction. If suck a procecding 
succeeded there would then be a liability created by tha determination 
0f ths court. In such a proceeding the determination of the Committee 
of Reference would be evidence of the facts to whith it related, but 
that determination would not in itself create liability” The con- 
cluding words of the passage quoted above at once distinguishes 
the present case from the Australian case. The award given by 
an Industrial Tribunal in respect either of bonas or higher wages, 
etc. is enforceable by its own force and by the coercive machinery 
of the Act and it is not merely a declaration of a character that 
furnishes a cause of action to the employes to bring a suit on its 
foot to recover the wages. An arbitral tribunal’s decision cannot 
be enforced unless it has the sanction of a court of justice behind 
it but the award of the tribunal is enforceable under the Act 
itself by the coercive machinery provided therein. It isthe terms 
of the award that are enforceable and not the terms of the order 


(1) (1924) 34 C. Ly R. 48a (S12). 
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made by the Government. Itisthe breach of the terms of the 
award that is punishable and not any breach of Government's 
order. The Government itself is bound to declare the award 
binding and it has no option whatsoever in the matter. It is no 
doubt true that the tribunal has not only to decide the existing 
rights and liabilities of the parties and it can lay down rules of 
conduct for the future but it does so because by law itis authorised 
to do so. Its decision carries the sanction with it. The Govern- 
ment is bound to give effect to it and the statute enforces it by 
coercive machinery. In my view, therefore, this decision again 
has no relevancy to the present case. 

The third case to which reference was made is Shell Co. of 
Australia v. Federal Commissioner of Taxation (1). That was an 
income-tax matter and the decision has been considered in an 
earlier part of this judgment. Reference was also made to 
Mokamsad Ahmad v. Governor-General in Council (2), in which 
it was held that an improvement trust was not a civil court 
subordinate to the High Court under section 115 of the Code of 
Civil Procedure. That has no bearing to the matter in issue here. 
Similar point was discussed in Hari v. Secretary of State for India 
in Council (3). Labour Relations Board v. John East Iron Works 
Lid. (4) is a Canadian case and the decision proceeded on the same 
lines as-in the Australian cases. 

Mr. Sen appearing for the respondents placed reliance on 
O'Connor v. Waldron (5). The relevant passage occurs at page 8t 
which runs thus :— 

“The law as to judicial privilege has in process of time deve- 
loped. Originally it was intended for the protection of judges 
sitting in recognised courts of justice established as such. The 
object no doubt was that judges might exercise their functions 
free from any danger that they might be called to account for any 
words spoken as judges. The doctrine has been extended to 
tribunals exercising functions equivalent to those of an established 
court of justice. In their Lordships’ opinion the law on the subject 
was accurately stated by Lord Esher in Royal Aquarium ett. Lid. v. 
Parkinson (6), where be says that the privilege ‘applies wherever 


(1) [1931] A. C. 275. 
(a) (1945) LLL. R. [1946] Lab. 16. 
(3) (1903) I. L. R. 27 Bom. 424. 
(4) A. I. R, [1949] P. C. 129. 

(5) [1935] A. C. 76. 

(5) [1892] 1 Q. B. 431. 
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. there is an authorized inquiry which, though not before a Court of 
Justice, is before a tribunal which has similar attributes. This 
doctrine has never been extended further than to courts of justice 
and tribunals acting in a manner similar to that in which such 
courts act.’ ” 


The learned counsel contended that the word “tribunal” in 
article 136 could only have reference to those tribunals which 
exercise functions equivalent to that of a court of justice. I 
have no hesitation in holding that the industrial tribunal has 
similar attributes as that of a court of justice in view of the various 
provisions to which I have made reference. Reference was also 
made to certain passages occurring ia pages 422 and 428 of 
Toronto Corporation v. York Corporation (1). That was a case of 
the Municipal Board of Ontario. It was held there that the Board 
was merely an administrative tribunal. Next reference was placed 
on AK. v. National Arbitration Tribunal, Ex parts Horatio Crow- 
ther & Co, Lid. (s). That dealt with the powers of the 
National Arbitration Tribunal. In my opinion this citation also 
is not of much assistance. ‘ 


Tt was again urged by Mr. Alladi that the word “tribunal” was 
introduced in the article to provide for cases of tribunals like 
the Board of Revenue. The suggestion does not appear to be 
sound, because a Revenue Board has all the attributes of a court 
of justice and falls within the definition of the word “court” in 
matters where it adjudicates on rights of parties, 


The word “tribunal” has been used in previous legislation in 
a number of statutes and it is difficult to think that the Consti- 
tution when it introduced this word in article x 36 intended to limit 
its meaning to only those tribunals which though not described 
as courts strictly speaking, were discharging the same or analogous 
functions as were being discharged by courts. , 

For the reasons given above I am of the opinion that the word 
"tribunal" in article (36 has to be construed liberally and not in 
any narrow sense and an industrial tribunal inasmuch as it 
discharges functions of a judicial nature in accordance with law 
comes within the ambit of the article and from its determination an 
application for special leave is competent. 


The question now to determine is whether the exercise of 


(1) [1938] A. C. 415. 
(a) [1927] All: E. R. 693. 
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overriding powers of this court can be justified on any grourid 
whatsoever in the present. AsI have already said, exceptional 
and extraordinary powers of this character can only be justifiably 
used where there has been a grave miscarriage of justice or where 
the procedure adopted by the tribunal is such that it offends 
against all notions of legal procedure. 

Dr. Bakshi Tek Chand for the petitioner-bank urged four 
grounds to justify exercise of the special jurisdiction of this court. 
Firstly, he contendec that the word “victimization” used in clause 
18 of the reference Lad been interpreted in such a manner by the 
tribunal that it had vsurped jurisdiction to decide disputes which 
were never referred co it. [n my view this is not a matter which 
can justify the exercise of the powers under article 136. This 
court is not a mere court of error. The word “victimization” 
bas not been defined in the statute and is not in any sense a term 
of law or aterm of art. It isan ordinary English word which 
means that a certain person has become a victim, in other words, 
that he has been unjistly dealt with. It was argued that the word 
hes acquired a special meaning in regard to industrial disputes 
and connotes a person who becomes a victim of the employer's 
wrath by reason of his trade union activities and that the word 
cannot relate to a person who has been merely unjustly dismissed. 
Be that as it may. The determination of the tribunal has not 
been materially affected by this interpretation of the word to any 
large extent and that being so, it does not call forthe exercise of 
the special power. 

The second ground urged was that the tribunal has erred in 
ordering reinstatement of persons who were guilty of an illegal 
strike. It was contended that section 23 (b) of the Act has been 
wrongly construed 5y it aad as a result of this misconstruction 
persons who were guilty of a wrong and who could not have been 
reinstated have been reinstated. In brief, the argument was that 
under section #3 (b) when a matter has been referred to a tribunal 
in respect of an earlier strike, any strike during the pendency of 
that dispute isan -llegal strike and that was the situation here, 
The employees of the bank had struck work in December 1948. 
That dispute had been referred to an industrial tribunal. It was 
during the pendency of that dispute that another strike took place 
which led to the dismissal] of the employees who have now been 
reinstated by the present award. The Calcutta High Court has 
held that & strike during the pendency of the period of truce and 
during the pendency of an earlier dispute before a tribunal is 
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illegal even if it is brought about asa result of fresh and new 
demands which are:not covered by the earlier dispute. One of 
the members of the tribunal thought that the decision laid down 
the law correctly on the point, but the other member thought that 
the decision was erroneous. Both of them, however, agreed that 
whether the strike was legal or illegal that point did not in any- 
way affect the question that they had to decide under issue 18, 
The consequences of an illegal strike are laid down inthe Act 
and certain penalties are provided therein. The Act nowhere 
siates that persons guilty of illegal strike cannot be reinstated. 
Be that as it may. The reference to the tribunal was made by 
the Government in respect of an illegal strike and the "Tribunal 
was bound to give its decision on the reference. Item 18 of 
schedule a clearly empowers the tribunal to deal with cases of 
Victimization as a result of the third strike which the petitioner 
described as illegal. The tribunal may be right or may be wrong 
in the view they have taken but it seems to me this is again not a 


question of that vital character which would justify the grant of 


special leave under article 136. 

The next question raised by the learned counsel was that the 
award of tribunal is based on no evidence whatsoever. This 
contention requires serious consideration. I have examined the 
proceedings of the tribunal and it appears that all it did was that 
as required by role 17 at the first sitting it called upon the parties 
to state their cases. Mr. Parwana on behalf of the employees 
stated their respecuve cases and Mr. Ved Vyas who represented 
the bank stated the bank's case and after the cases have been 
stated the proceedings terminated and both parties addressed 
arguments and the tribunal proceeded to give its award. Whether 
the charge of victimization ın individual cases was proved or not 
depended on proof of certain facts whicn had to be established 
by evidence. The onus of proving victimization clearly rested on 
the employees. No evidence whatsoever was led on their behalf, 
The statement of the case by Mr. Parwana was not on oath. There 
was no examination or cross-examination of Mr. Parwana. No 
affidavit supporting the facts stated by Mr. Parwana was filed by 
him or by any employee. Mr. Parwana produced an abstract of 
the correspondence but the original correspondence was not 
produced. The. bank disputed the facts stated by Mr. Parwana 
by means of a lengthy affidavit. It seems no reference was made 
even to this affidavit by the tribunal. No counter affidavit was 
filed in reply to the facts stated in this affidavit The bank wanted 
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to call some evidence. Particular reference was made in respect 
ofa scurrilous letter issued by one Bhattacharya on behalf of 
the employees and distributed by them, which it is alleged 
considerably shook the credit of the bank. This opportunity was 
denied to it. It was contended befcre us that the bank wanted 
to lead evidence on certain matters and that the opportunity to 
lead it was denied. There is nothing on the record to support 
this contention. The result therefore is that the facts on the basis 
of which allegations of victimization have been made are neither 
supported by an affidavit nor by any evidence and the award is 
based on no evidence whatsoever. The Act as well as the rules 
framed under it contemplate a proper hearing, discovery and 
inspection of documents and production of evidence, etc. None 
of this procedure was followed by the tribunal. It is difficult to’ 
see on what material the tribunal has given ite award as there is 
none existing on the present record and the respondents’ counsel 
could not point out to any such material, At one time during 
the argument I -was inclined to think that possibly both parties by 
agreement consented to treat the statement of case as evidence 
in the case and did not wish to produce any other evidence, but 
the affidavit filed on behalf of the bank disputes all the facts 
stated by Mr. Parwana. The only evidence on the record is the 
bank's affidavit and if the facts contained in the affidavit are 
accepted, then the determination made by tbe tribunal cannot 
stund. It seems to me therefore that the procedure adopted by 
the tribunal was against all principles of natural justice and the 
award is thereby vitiated and should be set aside. It happens that 
when the safeguard of an appeal is not provided by law the 
tendency sometimes is to act in an arbitrary manner like a bene- 
volent despot. Benevolent despotism, however, is foreign to a 
democratic Constitution. The members of the tribunal seem to 
have thought that having heard the statement of the cases of the 
parties they could proceed to a judgment on their own view of 


its right or wrong unaided by any material That kind of proce- 


dure to my mind is unwarranted by the statute and is foreign to & 
democratic Constitution. In these circumstances it is the com- 
pelling duty of this court to exercise its extraordinary powers and 
to quash such an award. 

The last contention raised by Bakshi Tek Chand was that 
though a tribunal consisting of three persons was appointed to 
adjudicate on the dispute, the award has-only been signed by two 
of them. Reference in this connection waa made to section 16 of 
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the Act which says that the award of a tribunal shall be in writing Crn, 
and shall be signed by all the members of the tribunal and that 1950, 
nothing in the section shall be deemed to prevent any member of The Bharat Bank 
the tribunal from recording a minute of dissent. The provisions: Lid, Delhi 
of the section are mandatory and have not been complied with.. The Enrployoes of: 
It is common ground that the case was slated by the parties at the Bisat Bink 
a sitting when all the members of the tribunal were present and: - 

the arguments were heard by all of them. No sitting took place Maken, J. 
subsequent to this which would have necessitated the carrying on 

of proceedings by two members of the tribunal by a quoram. 

When the matter has been heard by all the three members, the 

award should have been given by all ofthem. Therefore the 

award given by two of them is not the award of the tribunal consti- - 

tuted by the Government. | It is therefore vitiated and has to be 

quashed. Reference in this connection was made to section 8 of 

the Act'which reads as follows :— i 


“If the services of the chairman of a Board or of the chairman 
or other member of a Court or Tribunal cease to be available 
at any time, the appropriate Government shall, in the case of a, 
Chairman, and may in the case of any other member, appoint 
another independent person to fill the vacancy, and the proceed- 
ings shall be continued before the Board, Court or Tribunal 
So reconstituted,” 


The tribunal was never reconstituted by the Government by 
any notification. Under section 7 a tribunal has to be consti- 
tuted in accordance with the provisions of the Act by the Govern- 
ment. The Government having constituted a tribunal of three  - 
persons it had power ‘under section 8-to reconstitute it but it did 
not exercise that power. The result therefore is that the tribunal 
as originally constituted was not the tribunal which gave the award 
iu this reference. Only two members have given the award. 
Tt was said that one of the members ceased to be available and 
and the Government was not bound to fil up that vacancy. 
There is no material on the record to prove whether any member 
became unavailable and if so, when. But even if a member 
becomes unavailable and the Government does not choose to fill 
up the vacancy, still the Government has to reconstitute the: 
tribunal by saying that two members will now constitute the 
tribunal An affidavit with two telegrams annexed was filed 
before us on behalf of the respondents which disclosed that Mr. 
Chandrasekbara Aiyar who was one of the members of tHe tribunal, 
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in November :949 was appointed a member of the Boundary, 
Commission in Bengal and that the other two members senta - 
telegram to the Labour Ministry asking it- to fill up the vacancy 
or to:reconstitute the tribunal, The advice given by the Ministry, 
was that they could proceed as they were and that the Government 
would later on, if necessary, fill up the vacancy. We are not 
concerned whether the advice given was right or wrong. But 
the fact remains that the tribunal was never reconstituted and. 
it was not denied that Mr. Chandrasekhara Aiyar is now sitting. 
in the same tribunal without being again nominated to it and 
the tribunal is hearing the same reference under the. other issues 
referred, to it. Moreover, I do not see why after having heard- 
the reference he could not give the award even if he was in 
Calcutta or sign the award given by the other two members. 
The idea of three persons hearing a case and two of them deciding, 
it is repugnant to all notions of fairness. It may well have been, 
that the opinion of the third may have inflaenced the other two 
or the decision arrived at may have been quite different. It ao 
happened in this case that two members of the tribunal differed’ 
On an important question of law but somehow adjusted their 
differences and gave a unanimous award. The presence of the 
third in such a situation may have very vitally affected the result. 
After a good deal of thought I feel that it would be most danger- 
ous for this court to coadone proceedings of this character. If 
exceptional powers are not exercised even when a body legally 
constituted under the statute does not function according to the 
statute, then they defeat the very purpose of the Constitution. 

Reference in this connection may be made to the decision of 
their Lordships of thé.Privy Council in Fakira v. Xing Amperor 
(1).: In that case section 377 of the Code of Criminal Procedure 
as modified and as applicable to Hyderabad stood as follows :— 

' In every caso 80 submitted, the confirmation of the sentence 
or order passed by the Court of the Resident at Hyderabad shall, 
when such Court consists of two or more Judges, be made, passed 
and signed by at least two of them.” 

In Fairs case the order of confirmation was only made, passed. 
and signed by one of them, though the court of the Resident ' 
consisted of two Judges. Their Lordships held that the peremptory., 
provisions of section 311, had not been complied with and that ` 
the sentence passed had not teen validly confirmed, The appeal . 

(1) &. I. R. [1937] P. C. 119, r TEP . ) 
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was allowed and the case was remitted to the court of the Resident. 
The provisions of section 18 of .the Industrial Disputes Act are 
also of a peremptory ‘nature. Reference may algo be made to a 
case arising under the Bar Councils Act reported in Ja re, An 
Advocate, Madras (t), where one member of the tribunal under 
that Act had died and had not signed the report. It was held that 
the tribunal ceased to be properly constituted and that the report 
could not be considered. 


For the reasons given aboye I would quash tbis award and 
direct that the tribunal which is still functioning should readjudge 
item 18 of the reference and then submit its award on this point 
to Government. The employees cannot be held responsible for 
the method of procedure adopted by two members of the tribunal. 
Each party will have to bear their own costs in this court. The 
appeal is allowed to the extent indicated above. 


Mukherjea, J. :—This appeal, which bas come up before 
us on special leave, -is directed against an award made by -the 
All Industrial Tribunal, dated rgth of January 1950. The Tribi- 
nal was constituted by the Central Government under section 7. 
of the Industrial Disputes Act and a large number of disputes 


between several Banking companies and their employees were. 
referred to it for adjudication. Amongst these Banking companies . 


were the Bharat Bank Limited, the appellants before us, and the 
disputes between them and their employees, who are respon- 
dents in this appeal, related tater alia toa number of cases of 
retrenchment and victimization which the latter alleged against 
the former. The tribunal held its enquiry in Delhi in respect 
to the cases which were connected with the Delhi Branch of the 
appellants and as a result of the same, mids their award on roth 
January, 1950, holding that 26. persons, who were employees 
under the appellants, were improperly dismissed by the latter and 
should be reinstated. Further directions were given in the 


award regarding the salaries and allowances tha: were to be pald. 


tothe dismissed employees. This award was declared to be 
binding in terms of the provisions of sections 15 and rg of the 
Industrial Disputes Act by the Ceátral Govermment on goth of 


January, 1950, and it was directed to remiin in operation for a 


period of one year. It is agaipst this award that the present 
e a has been preterrad. 


* (1) AL R. [1943] Mad. 967. ES: 
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CIS On bebalf of the Indian Union which appeared as an intervener 
1950. in this appeal, as also on behalf of the respondents, a preliminary 

The Bharat Bank Objection was taken challenging the competency of the appeal. 
Brace ` The contention put forward by Sir Alladi Krishnaswami Aiyer, 


of who appeared for the intervener, in substance, is that Article 136 
sie of the Indian Constitution, under which special leave was prayed 
— for and obtained by the appellants in this case, does not contem- 
Mom plate or include within its scope an appeal against an award of 
i an Industrial Tribunal which is not vested with, and cannot 
exercise, fudicial powers, and the decision of which cannot, 
therefore, rank as a judicial determination. The Industrial 
Tribunal, it is said, is an administrative body exercising quasi 
judicial functions and this court cinnot be called upon to exercise 
the powers of an appellate court in respect to the decision of & 
Tribunal which is really a part of the administrative machinery of 

the Government. 


- In reply to this objection, it has been urged by Bakshi Sir Tek 
Chand that the Tribunal constituted under the Industrial Disputes - 
Act is really and in substance a Court or judicial ‘tribunal which 

. is invested with the power and authority to exercjse judicial: 
functions ; and in any event, the language of Article 136 of the’ 
Constitution is wide enough to include an appeal from the award , 
or determination of any Tribunal, be it judicial or not. 


There are two questions which require consideration on this 
preliminary point. The first is, whether the award or decision of 
an Industrial Tribunal constituted under the Industrial Disputes 
Act is a judicial decision in the proper sense of the expression 
or is it the pronouncement of an administrative or quasi judicial 
body which may exrcise some of the functions of a court of 
Jaw-but is really not so? The other question turns upon the 
constraction to be put upon Article 136 of the Constitution: parti- 
. cularly on the meaning to be given to the words ‘tribunal’ and 
‘determination’ occurring therein ; and the question is whether tha 
language is wide enough to include an adjudication or award of an 
Industrial Tribunal. 

As regarda the first question, it is to be noticed that owing to- 
the intricate and complex system of Government that exists in a 
modern State and the vast expansion of social legislation of all sorts ` 
that have taken place in England and in other countries including 
out own, within the last few decades, the so-called administrative 
and quasi judicial Tribunals have come to be a permanent. feature 
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of our social and political system. They function as adju ficating 
bodies in disputes concerning a large number of economic and 
social affairs. In a sense they are governmental bodies appertaining 
to the executive and not to the judicial branch of the State, 
though-in various matters they are armed witb judicial powers 
analogous to those normally carried out by courts of law. The 
question is, what are the tests or distinguishing features, if any, 
which distinguish an administrative Tribunal from a court of law. 
Once we are able to formulate these tests, wo would be in a 
position to determine whether a Tribunal functioning, under 
the Industrial Disputes Act is or is not a judicial Tribunal properly 
80 called. 


Whether a particular function or activity is judicial or not is 
often a difficult question to decide. The point was elaborately 
dealt with by Lord Sankey who delivered the judgment of the 
Privy Council in Shel Co. of Australia v. Federal Commissioner 
of Taxation (1). The question raised in that case was whether, 
the Board of Review, which was set up in 1925 under the 
Commonwealth Income Tax legislation, was a court exercising 
judicial powers of the Commonwealth? The High Court of 
Australia decided by a majority that it was an administrative and 
not a judicial Tribunal and this majority judgment was affirmed 
in appeal by the Privy Council. Lord Sankey remarked in course 
of his judgment that “the decided cases show that there are 
Tribunals which possess many of the trappings of a court but 
which, nevertheless, are not courts in the strict sense of exsrcising , 
Judicial power. Mere externals do not make a direction by an 
ad Ao tribunal to an administrative officer, an exercise by a court. 
of judicial power." 

The actual decision in the case rested on the ground that the 
Board of Review.could not be a judicial tribunal, as its orders 
were pot conclusive for any purpose whatsoever. The decision, 
it seems, has only a negative value. The Lord Chancellor 
enumerated a series of negative propositions which stated ister alia 
that a tribunal is not necessarily a court because two or more 
contending parties appear before it, nor because it hears witnesses, 
or gives a final decision which affects the right of the parties. 
What the real or positive test is, the Privy Council did not care 
to formulate, though the judgment quoted, with approval, certain 
observations of Griffith, C. J. given in another Australian case, 


(1) [1931] A. C, 275. SA. af "EN 
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namely, Huddart Parker & Co. v. Moorehead (1), which to some 
extent neutralised the effect of the negative tests enumerated’ 
in the judgment. The observations of Griffith, C. J. are-as 
follows :— 


“I ani of opinion'that the words ‘judicial pówer............mean 
the power which every sovereign authority must have of necessity ` 
to decide controversies between its subjects, or between itself 
&nd its subjects, whether the rights relate to life, liberty or pro: 
perty. The exercise of this power does not begin until some’ 
tribunal. which’ has power to give a binding and authoritative 
decision (whether subject to appeal or not) is called upon to take ` 
action," 


It may be stated that the authority to hear and decide on 
evidencs between a proposal and an opposition though it is one 
of the most essential of Judicial powers, may be present in an 
administrative tribunal also, In the majority of cases, adininis- 
trative bodies are also'armed with the powers of a court of justice 
in summoning witnesses, administering oaths and punishing 
disobedience to its order made for the purpose “of effecting its 
enquiries (2). As a matter of fact, it is usual to find that those 
features which were at one tims attached exclusively to activities 
carried on in a court of law are being extended to committess, 
commissions or boards conducting enquiries under directions or 
supervision of the Governmant. The presence or absence of 
these features, therefore, does not furnish any conclusive test 
to determine whether a particular body isa judicial body or. not, 
In the observations ot Griffith, C. J. quoted above, the learned 
Chief Justice laid stress on the ‘power to mike a bindiog and ' 
authoritative decision as the essential element in the exarcise of ` 
judicial power. The exact meaning and amplication of these 
expressions were the subjecc matter of discussion ia later Australian 
cases and it was held by the majority of the Judges in Rola Co. 
(Australia) Pty. Limited v. The Commonwealth (3) that they do not 
simply mean that if an authority is given power to decide contro- 
verted questions of fact and its determination is made binding 
on the parties to the controversy, it would be sufficient to show 
that judicial power was entrusted to such authority. A deter- 
mination, it was pointed out, may pe: nadie on the parties in 


. (1) (1908-9) 8 C. L. R. 330 (357). 
(a) Vide W. F. O'Conner v. Waldron [1935] A. C. 76 (82, 
(3) (1944) 69 C. L. R. 185. 
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the same sense as aicontract is binding on them. What is necessary 
is that the: determination by its own force and without- the aid or 
instrumentality of any other authority: or power must ‘affect the’ 
rights and'obligations of the parties ; or in other: words, the’ 
decision itself irrespective of the facts:decided; must create rights 
and impose obligations ;-.and it should. be . enforceable as such 
under the ordinary law of the land. This undoubtedly is one of 
the fundamental tests which distinguishes a ‘judicial body from! 
ons which exercises administrative or quasi judicial functions. ^ 
Sometimes the decision or report of the administrative tribunal: 
becomes operative after, it is accepted by tha head of the depart- 
ment under which the tribunal conducted its enquiries and it is, 
then enforced by, some, sort of administrative process ; or it might) 
create rights between the ‘parties which have to be sued upon in 
the ordinary way in a court of law and it is only on the basis of, 
a fudgment or decree that is obtained in such action that relief, 
could be bad by the party. The essence of judicial determina-, 
tion is that nothing further remains to be done except.the . enforce-, 
ment of the judgment, a step which is oo automatically, 
by the law ofthe land, |, , . ù accu E 


The other fundamental test which distingatahios a judicial from 
a -quasi! judicial or. administrative body is that the former decides 
controversies according to-law, while the latter is not bound strictly 
to "follow ‘the law’ for its decision. The investigation of facts 
on evidence adduced by ‘the :-parties may be a common feature’ 
in both judicial and quasi judicial tribunals, bur'the difference 
between the two lies in the fact that in a judicial proceeding the 
Judge has got to apply .to the facts found, the law of the land 
which is fixed and uniform, The quasi judicial tribunal on the, 
other hand gives its decision oa the differences between the parties 
not in accordance with fixed rules of law but on principles of 
administrative policy | or convenience | or what appears to be just. 
and proper in the circumstances of P particular case. In. other 
words, the process employed by an administrative tribunal 
coming to its decision is not what is known as ‘Judicial process’ ( Y 
Sir Maurice Gwyer in his deposition before the -Committee on 
Ministet's-Power' appointéd by- the English Parliament in róag 
stated that “a clear: distinction is’to be drawn between judicial 
- and quaai Judicial power", The ‘Judicial power was defined by 
the witness as: a power to décide a "question of legal right in a 


(1) See Robson's s Justice and Administrative law P745 o 
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dispute between parties involving either a finding of fact or the 
application of a fixed rule or principle of jaw or involving both. 
“The quasi judicial power",.he:defined asimeaning “the power of 
giving decisions on questions iof differences -of an administrative 
and not justiciable character which. cannot be determined by 
reference to any fixed law «or principle of law. but are matters of 
administrative discretion and Judgment (1).” In Cooper vs Wilton. 
(a),-Scott, L. J. quoted with approval| and adopted as the -basis 
of his judgment the follwing passage from the eee of the above. 
committee : à i 


'"A true ‘judicial decision. presupposes an existing dant 
between two or more parties, and then involves four requisites :— 
(1) The presentation (not necessarily orally) of their case by ‘the 
parties to-the dispute’; (a) if thé dispute between them is ‘a 
question of fact, the ascertainment of-the fact by means-of evidence 
adduced by the parties to the‘dispute and often with the assistance 
of argument by or on behalf of the parties on the evidencé ; 
(3) if the dispute between them is & question of law, the submission: 
of legal argument by the parties ; and (4) & decision which disposes’ 
of the whole matter by a finding upon the facts in dispute and: 
gn application of the Jaw of.the land to the facts so found, including 
where required a ruling upon any disputed question of law, A 
quasi-judicial decision equally presupposes an existing . dispute 
between, two or more parties and involves (1) and (2) but does 
not necessarily involve (3) and never involves (4). The place of 
(4) is in fact ken by administrative, action, the character of 
which is determined by the Minister’s free choice.” i 


In our opinion these statements correctly bring out the distinc» 
tion betwoen a judicial tribunal and an administrative body which 
exercises quasi judicial functions.» These’ being the essential 
features which distinguish the two classes of tribunals, wo would' 
have to ascertain with reference to thé provisions of the Industrial 
Disputes: Act, which class or category a tribunals an Industrial 
Tribunal comes under. 


The object of the ‘Industeiat Disputes, Act, as. set out in the- 
preamble, is "to make provisions for investigation and settlement, 
of industrial, xm and.for cértain Pune purposes - ee 

vb 44a : " i 
i w, Vide Committee, rs Minister's Powers, Minutes of Erd, Vol. u 
pages 15—16 and also Robson's Justice and Administrative Law p. as 

(a) [1937] 2 K, B. 309 (340), . i 
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appearing.” The word “settlement” suggests the . idea of 
establishing compromise between the: interests of disputing 
parties, ' . ; 

There are three classes of authorities provided for by the Act 
who are entrusted with the powers and duties of investigation and 
settlement of industrial disputes. First of all, there -are concilia- 
tion officers or Boards of Conciliation, whose duties mainly are 
to induce parties to come to a fair and amicable settlement amongst 
themselves. Secondly, there are Courts of. Enquiry and though 
they are described as Courts, their duties end with investigation 
into the matters referred to them and submitting reports there- 
upon to the appropriate Government. Lastly, there are Industrial 
Tribunals composed of independent persons who either are or had 
been Judges of a High Court or District Judges or are quaiitied 
for appointment as High Court Judges. 

‘Tt will be seen from the descriptions given above that the Board 
of Conciliation gr Court of Enquiry constituted under the Indus- 
trial Disputes Act could, omno account, be regarded as judicial 
tribunals. To enable them to investigate facts they are however 
armed with certain powers of compelling attendance of witnesses 
and production of documents etc. These provisions are to be 
found in section 11 of the Act. The significant: thing to note cis, 
that there is no distinction made in this respect between Conci- 
liation Boards and Courts.of Enquiry on the one hand and Indus- 
trial’ Tribunals on the other. The same ‘powers are conferred 
on the three classes of authorities without any distinction whatso- 
ever and sub-section (3) of section 1r further lays down.that any 
enquiry or investigation by a Board, Court of Enquiry or Tribunal 
shall be deemed to be a judicial proceeding within the meaning of 
sections 193 and 228 of the Indian Penal Code. This means that 
proceedings - ‘before an Industrial. Tribunal or for the matter of 
that before the other two bodies also could be deemed to be judi- 
cial proceedings only for certain specified purposes. The express 
provision making the ‘proceedings judicial proceedings for those 
purposes only iir that ihey are not Visa apice 
otherwise. E 

- Under section 15(1), the Industrial Tribunal bas got: to abiit 
its award to the appropriate iGovernment ‘and sub-section (2) 
lays down that on receipt of such an award, the appropriate Govern- 
ment shall by order in'-writing declare-the award:to be binding. 
A different provision has been made in regard: to cases where. the 
Government itself figures as a party to the dispute." In such cases, 
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if the Government considers it inexpedient. on public grounds to 
give effect to the award either in whole or in part, it may, at the 
earliest opportunity, lay the award for consideration before the 
Provincial or Central Legislative Assembly as the case may be 
and the Legislative Assembly may by its resolution confirm, modify 
or reject the award. After the resolution is passed, the Govern- 
ment isto declare the award so confirmed or modified to be bind- 
ing [see sub-section (3)]. Sub-section (4) of section 15 expressly 
lays down that an award declared to be binding under any two of 
the previous sub-sections shall not be called into question in any 
manner whatsoever. The Government is: not merely to declare the 
award binding but under section 19 (3), it has got to specify the 
date when the award would come into force and also to fix the 
period during which it would remain binding, and this period 
shall not exceed one year. 

| Tt will be seen, therefore, that there is nothing in the Indus- 
trial Disputes Act'from which it could be inferred that the Indus- 
trial Tribunal really functions as a court exercising judicial func- 
tions. Regarding the trappings or the external indicia of a court, 
its position is almost the same as that of the Board of Conciliation 
or Court of Enquiry and Bakshi Sir Tek Chand concedes that the 
latter are not Judicial Tribunals at all The powers of an Indus- 
trial Tribunal are certainly wider than those of the other bodies, 
but it-has no power to make a finali pronouncement which would 
‘proprio vigore be binding on, and create rights and obligations 
between the parties. lt is for the sppropriate Government to, 
declare the award to be binding and the part which the Govern- 
ment plays in such matters is nota mechanical part merely, for 
the award can really become operative only when the date of its 
commencement and the period of its duration are fixed, and it 
is for the. Government and Government alone to fix the same. 
With regard to other clags of cases, where the Government itself 
is one of the parties to the dispute, the position is still worse. 
An award in such cases.is &lways subject to the contingency of 
being rejected or' modified by the legislature before whom it 
could be placed for consideration at the option of the Govern- 
ment. Where a contingency like this is attached to an award, 
it can never be regarded asa final or binding decision which is 
of the essence of 3 judicial proceeding. The fact that in cases of 
disputes between, private employers and their workmen, the 
Government has to accept the: award as it is, makes no difference 
in principle. Possibly, this rule was made in consideration of 
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the status and training of the people who constitute the Tribunal, 
but nevertheless the determination cannot &cquire- any authority 
or force, so long as the appropriate Government does not make 
the declaration and fix the time of its operation as mentioned 
above. In regard to the other class of awards, where the Govern 
ment is one of the disputing parties, the award on the face of it 


is neither the final nor the authoritative -pronouncement on the: 
matter in dispute, and it is always in the powers of-one of the 


disputing parties to subject ittó further scrutiny at the hands 


of the legislature who can reject the whole award or effect'süch 


changes in it as it considers proper. This shows the real ‘nature 


of the Tribunal and it is not and could-not be suggested that the: 


Industrial Tribunal is a Tribunal which exercises judicial functions 
when the dispute is only between private employers -and their 
workmen, and it ceases to be such when the employer is the 
Government itself. ` 


We would now examine the process by which an Industrial 


Tribunal comes to its decisions and I have no hesitation in hold- 


ing that the process employed is not judicial process at all. In 
settling the disputes between the employers and the workmen, 
the function of the Tribunal is ‘not confined to administration of 
justice in accordance with law. It can confer rights and privileges 
on either party which it considers reasonable and proper, though 
they may not be within the terms of any existing agreement. It 
has not merely to interpret or give effect to the contractual rights 
and obligations of the parties. It can create new rights and obli- 
gations'between them which it considers essential for keeping 
industrial peace. ` An industrial dispute as has been said on many 
Occasions is nothing but a trial of strength between the employers 
on the one hand and the workmens’ organization on the other and 
the Industrial Tribunal bas got to arrive at some equitable 
arrangement for averting strikes and lock outs which impede pro- 
duction of goods andthe industrial development of the: country. 
The Tribunal is not bound by the. rigid rules of law. The process 
it employs is rather an extended form of the process of collectivé 
bargaining and is more akin to edminiiedins than to judicial 
function. ‘ 

In -describing the true position of an Industrial Tribunal in 
dealing with labour disputes, this court in | Western’ India 
Automobile Association v. Industrial — Tribenal, Bombay (1) 


(1) [1949] F. C. R. 331 at'p. 345. 
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quoted with approval, a passege from Ludwig Teller’s well 'known 
work on the subject, where the lesrned author observes that 
“industrial arbitration may involve the extension of an existing 
agreement or the making of a new one or in general the creation 
of new obligation or modification of old ones, wbile commercial 
arbitration generally concerns itself with interpretation of existing 
obligations and disputes relating to existing agreements”. The 
views expressed in these observations were adopted in its entirety 
by tbis court. Our conclusion, therefore, is that am’ Industrial 
Tribunal formed under th» Industrial Disputes Act is not a Judicial 
tribunal and its determination is not a judicial determination in 
the proper sense of these expressions. 

We now.come to the other question asto whetber an -appeal 
could be taken to this court against an award of an Industrial 
Tribunal by special leave under Article 136 of the Constitution. 
Article 136 is a part of Chapter IV of the Constitution which 
deals with the Union Judiciary. The different jurisdictions of 
the Supreme Court have been prescribed in a series of articles 
commencing from Article 131. Article 131 defines the original 
jurisdiction of the Supreme Court. Article 138 deals with its 
appellate powers in cases where substantial questions of law as 
to the interpretation of the Constitution are involved. Article 
133 contains-the provision relating to appeals in civil cases from 
judgments, decrees and crders of the High Courts; and Article 
134 makes provisions relating to criminal appeals. Article 135 
lays down that the Supreme Court shall have jurisdiction and 
powers with: respect to any matter not covered by Articles 133 
and 134, if such jurisdiction and power could have been exercised 
by the Federal Court prior to the coming into force of the present 
Constitution. Then comes Article 146 which runs as follows : 

“(1) Notwithstanding anything in this chapter the Supreme 
Court may, in its discretion, grant, special leave to appeal from any 
judgment, decree, determination, sentence or order in any cause 
or matter passed or made by any court or tribunal in the territory 
of India.” 7 

The article is worded in the widest terms possible. It vests 
in the Supreme Court a plenary jurisdiction in the matter of 
entertaining and hearing appeals by granting of special leave 
against, any kind of judgment, decree or order made by 
any court .or tribunal in any. cause or matter and the 
powers could be exercised in spite of and overriding the 
specific provisions for appeal contained in the previous Articles, 
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The controversy so far asthe present case is concerned mainly 
centers round the interpretation to be put upon two words, namely, 
"determination" and “tribunal” used in the Article. Does the 
word “tribunal” mean a judicial tribunal only and is the expres- 
sion “determination”. restricted to what is knownas “Judicial 
determination” ? 

Sir Alladi’s contention is that in interpreting -these words we 
should follow the principle of efusdem generis. "Determination", 
he says, "must be taken to be judicial determination which is of 
the same nature as decree, judgment, order or sentence ; and 
“tribunal” associated with the word “court”, could not but mean 
“judicial tribunal”. . 

Bakshi Sir Tek Chand on the other hand lays stress on the 
fact that the word “determination” was not in the original draft 
Constitution, and it was subsequently added presumably witha 
view to widen the scope of Article 136 and include within it, the 
decisions of administrative and qnasi judicial tribunals also He 
points out that according to the definition given in section 2 (b) 
of the Industrial Disputes Act, ‘award’ means determination 


elther interim or final of an industrial dispute by an Industrial ; 


Tribunal. There is undoubtedly something to be said in favour 
of both these views. The difficulty, in our opinion, arises from 
the fact that neither of these terms “determination” or ‘‘tribunal” 
has a fixed or definite connotation in ordinary language. The 
word “determination” means and signifies the ending of a con- 
troversy or litigation by the decision of a Judge or Arbitrator. It 
cannot be said that it is restricted exclusively to proceedings in 
court. Likewise, the dictionary meaning of the word “tribunal” is 
‘court of justice’ or ‘seat of a Judge’. By ‘Judge’ we mean some 
authority by which contested matters are decided between rival 
parties. Here again, it is not possible to say that the expression is 
applicable only to a regular court of law. If the tribunal isa full 
fledged judicial tribunal, it is not disputed that its decisions would 
be proper subject matter of appeal under Article 136 of the Cons- 
titution. The question is whether this Article includes within its 
scope the determinations of quasi Judicial tribunals as well. 

Our view is that ordinarily we should not put any restricted 


interpretation upon the plain words of an Article in the Constitu: - 


tion and thereby limit-our powers of granting special leave for 
appeals, for best of reasons did not choose to fetter or circums- 
cribe in any way. Atthe same time, we must admit that some 
‘port of- restricted interpretation may be unavoidable in: view of 


281 


tuk CaLcUTTA LAW JÜURNAL. (Vor. 85. 


the context in which particular words appear ; and certain res- 
trictions may be implicit in the very purpose ‘for which Article 136 
has been framed. Article 136 em powers-üs in our discretion to 
hear- appeals from pronouncements of all inferior courts and 
tribunals. With regard to law courts, no difficulty arises. As 
regards tribunals which are not courts in the proper sense of the 
expression, it may not'be : proper, in our opinion, to lay down a 
hard and fast rule that no appeals could, on any account, be 
allowed against determinations of such tribunals. There are 
numerous varieties of these adj adicating bodies, whose structures 
vary greatly in character and composition and so do the powers 
and functions which they exercise. The best thing to do would 
be to examine eàch type of cases as it arises and if we find that 
with regard to determinations emanating from certain tribunals it 
is not possible for us to exercise fully and effectively the powers of 
of an appellate court, such determioations must be held to lie 
outside the purview of Article 136+o0f the Constitution. 

This disability in the matter of exercising our powers as’ an 
appellate court might arise from the fact that the rules and prin- 
ciples by which we ordinarily judge the soundness or otherwise of 
judicial decisions are not capable of being applied to the deter- 
mination of certain administrative tribunals. It might also arise 


‘from the fact that the law under which the tribunal functions 


prevents us from making any effective order which would be 
binding and operative of its own force without the intervention of 
some other power or authority ; or there may be some kind of 
contingency attached to it. 

In our opinion, these difficulties do confront us in the enter- 
taining or hearing of àn appeal against the decision of an Indus- 


‘trial Tribunal. In the first place, as we have said above, the deter- 


mination of an Industrial Tribunal does not become complete and 


"bindipg unless and until it is declared to be so by the appropriate 


Government. Till the Government makes such declaration, neithér 


"of the parties to the dispute can have any real reason for filing an 
‘appeal. An appeal, if it lies, -could be filed after the determina- 


tion has been declared binding. ' But in such cases, is it the deter- 
mination of the tribunal merely which is challenged by way of 


- -appeal or is it the determination by the tribunal to which has been 


super-added a declaration by the Government? The decision‘in 
the appeal would undoubtedly affect not merely the decision of 
the tribunal but that of the Government as well which is certainly 


' mot a tribunal within the meahing of Article +36. Assuming again 
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that the award is set aside-and we substitute our own determination 
in place of the award given by the tribunal, will our award be 
enforceable byiitself-or: will it require a. declaration by the Goyern- 
ment to make it binding ? If Government is itself a party to the 
dispute will it ‘be open to Government to place our decision for. 
consideration by the Legislative Assembly ? "And will the Legie 
lative Assembly be competent to reject or modify our award ? 
These problems arise because under section 15 the award under 
the .Act becomes binding, only . when the Government declares it, 
to be so and.if our judgment takes the place of the award of the 
tribunal, all the infirmities that attach, to the award must neces-, 
sarily attach to our judgment also. 

The other difficulty is no less. formidable. ‘As said above, the 
tribunal is not bound to decide the’ disputes by application of 
the ordinary law of the'lánd.' A good deal depends ` upon questions 
of policy and public convenience. It is not possible for us to 
judge the propriety of the decision by a reference to some standard 
or fixed rules and we think that.the very policy of.the law prevents 
us from interfering with the discretion exarcised by the tribunal 

Where the discretion is committed to any body or a tribunal 
exercising quasi judicial functions which are not fettered by ordi- 
nary rules of law, the tribunal should in the absence of any provi- 
sion to tbe contrary be deemed to have the final authority in 
the exercise of that discretion." We cannot sit in appeal] over their 
decision and substitute our own discretion for theirs. Questions, 
however, may and do arise where such quasi judicial body attempts 
to usurp jurisdiction which it does not possess. It may assume 
jurisdiction under a mistaken view of law or refuse to exercise 
jurisdiction properly by adoption of extraneous or irrelevant con- 
siderations ; or there may be cases where in its proceedings the 
tribunal violates the principles of natural justice. In all such 
cases the most proper and adequate remedy would be by writs of 
certigrari or prohibition and the court having authority may direct 
that the decision of the body or tribunal might be brought up to 
be quashed for lack of jurisdiction or for mistake apparent on 
the face of it ; and ifthe proceedings had not terminated at that 
time, a writ of prohibition may also be issued for preventing the 
tribunal from exceeding its jurisdiction. The issuing of such writs 
would not be an exercise of appellate powers which means the 
rehearing of the case and passing of such judgment which in the 
opinion of the appellate court the original tribunal should have 
made. The object of those writs ig simply to keep the exercise of 
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CIVIL REVISION. ` 


Before Mr. Justice G. N. -Das aad Mr. Justice 
‘ K. E Das Gwjia.. 


s INDIAN HOMEOPATHIC MEDICAL 
ASSOCIATION 


T. 


i KANAI LAL PAL , 
AND TWO OTHER CONNECTED CIVIL REVISION CASES, * 


Revisten—Code of Civil Procedure (Act V of 1908), section 115—West, Bengal 
Rent Control (Temperary Provisions) Act (W. B. XXXVIII of 1948), sec- 
Hons 396) & (7)—''Subject te the provisions of sub-section (6)', conneta- 
Hen ef—'"Finai" connotation of—Pewer of High Court fer revision of 
order af quasi Criminal- nature—Special Jurisdiction conferred om an 

. existing Cotiri— Incidents —Special Court ordinarily mot Inferior te exist- 
ing Couri unless thread of connecting authoriiy disclesed—General rule 
of procedure of Civil Courts inapplicable when exercise of special jurisdic- 
Hen is conferred te it~ Section 32 (6) & (7) of Rent Control (Temporary 
Provisions) Act implies a limitation and net extension of the power 
ef revision of High Court under section 115 of the Civil Procedure 
The words “‘subject to the provisions of sub-section (6)* In section 32 (7) 

of the West Bengal Rent'Control (Temporary Provisions) Act 1948 neces- 
sarily exclude whatever o:her powers of revision the High Court may possess 
and it clearly implies a limitation and not extension of the power of revision 
of the High Court under section 115 of the Civil Procedure Code. 


The word “final” in section 32(7) of the said Act means “not appealable 
but open to revision or review.” ; 


Keka Parihasaradki Neidu Garu v. Ckintlacherva Eotsrøara Ras Garu 
(1) ; Phoni Bhusan Sen v. Sanat Kumar Maitra (2) and Tke aep The 
Spring Mills Lid.v.G D. Ambe har (3) followed, - 

Tie High Cort bale owe of evn shon rud ted of 
.quasi-criminal nature in appropriate oases, a? "n 
- ' Where a special Jurisdiction is conferred’ on an existing ‘or: established 
Court without more, it willattract all tbe ordinary incidents of MORE 
jurisdiction of such Court. : 


* Civil Revision Cases Nos. 740 of 1949, 1582 of 1949 and 1583 of 1949 
against the order of Chief Jodge, Court of Small Causes, Calcutta modifying 
On appeal the orders passed by the Additional Rent Controller. '- ' 

(1) (1923) I. L. R. 47 Mad, 269 F. B. B. 

(a) (1935) 40 C. W. N. 124. 

(3) (1947) $1 Bom. L. R. 148. 
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National Telephone Co , Lid. v. Post Master General (1) and Hem Singh 
v. Basant Das (2) referred to. 


It Is not enough for the purposes of the Code or the Letters Patent which 
deal on definite principles with a regular order of Courts, that from the limited 
nature of the powers oonferred or from a mere comparison with other Courts 
ar from possible relationship thereto not yet subsisting, a new Court may 
be styled an inferior Court. An actual relationship to this Court must be 
established ; an existing thread of oonnecting authority must be disclosed, 


Principle in Re ; Ailen Bros. & Co. v. Bando (y Co. (3) followed. 


The general rule is that when a matter reaches a Civil Court, the proce- 
dure of Ciril Courts would be attracted including the provisions regarding 
appeals from {ts judgments, decrees and orders, but the general rule is 
applicable only where the matter comes to that Court as part of its ordinary 
jurisdiction and not by reason of a special jurisdiction having been conferred 
upon it, 


Nur Mohammed v. Khan Saheb S, M. Solaiman (4) tollowed, 


Md. Abdulla Shah Choudhury v. Giridhari Lal Mundra (5) ; Ram Krishna 
Sukal v. AH Newaj (6) ; H. D. Chatterfes v. L, B, Trivedi (7) and Re : Allen 
Bros. v. Bande & Co. (3) reviewed. 


Petition under section 115 of the Code of Civil Procedure 
against the order of the Chief Judge, Court of Small Causes 


` modifying on appeal the order of Additional Rent Controller. 


Applicatlon for fixation of standard rent of certain premises 
before tbe Additional Rent Controller. 


The material facts will appear from the Judgment. 


Messrs. Paresh Nath Mookerjee and Gouranga Sundar Chatter 
je (in No. 740) and Binayak asad (in Nos. 1582 and 1583) 
for the Petitioners, 


Messrs. Sitaram Banerjee, Anil Chandra Dutta and Provash 
Chandra Chatterjee (in No. 740), Messrs. Hiran Kumar Roy and 
Kanti Basu (in No. 1582) and Messrs. Hem Chandra Dhar, Hiran 
Kumar Rey and Kanti Basu (in Ne. 1583) for the Opposite Party. 


(1) [1913] A. C. 546. 

(a) (1936) L. R 63 I. A. 180, 
(3) 1922) 36 C. W. N 845. 
(4) (1944) 49 C. W. N. 10. 
(5) (1938) 42 C. W. N. Soy. 
(6) (1998) 42 C. W. N. 893. 
(7) (1921) 26 C. W. N. 78. 
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The judgments of the Court were as follows :— 
G. N. Das, J. :—The above cases were heard together. "They 


arise out of applications under section 115 of the Code of Civil Indian Homeopathic 


Cien. 


ee 


Procedure hereinafter called the Code, The order complained Medical Associa 


of in, these Rules were passed by the Chief Judge of the Court of 
Small Causes, Calcutta, hereinafter called the Chief Judge, modi- 
fying on appeal the orders made by the Additional Rent Controller 
fixing the standard rent of certain premises under the Provisions of 
the West Bengal Rent Control (Temporary Provisions) Act, 1948, 
hereinafter called the Act. Mr. Banerjee appearing for the oppo- 
site party has raised a preliminary objection that this Court has 
no power to interfere with the orders complained of under 
section 115 of the Code. His contention is that the exercise of 
this power under section 115 of the Code has been excluded by 
section 32(6) and (7) of the Act. 


It bas not been disputed by Mr. Mookerjee appearing on 
behalf of the petitioner that the Provincial Legislature may, by 
appropriate legislation take away the power of this Court to 
interfere under section t15 of the Code with an order passed by 

` a Judicial Tribunal of Civil Jurisdiction. 


In order to deal with this matter it is necessary to refer to 
certain provisions of the Act. : 

Section 32(r) of the Act impliedly provides for an appeal from 
an order of the Rent Controller, And requires it to be presented 
either to the Chief Judge or to the District Judge, 


Section 32 (1) empowers the Provincial Government to appoint 
& person who has exercised the power of a District Judge to hear 
appeals presented to the Chief Judge and a Judicial Officer not 
below the rank of a Subordinate Judge to hear appeals presented 
to the District Judge. | 

For the sake of brevity I shall heteloafter call the person 
appointed by the Provincial Government as the Appointed 
Judge. 

Section 32(3) confers on the Chief Judge or the District Judge 
the powers to transfer and withdraw case to or from the Appointed 
Judge. ; 

Section 32(4) lays down the procedure to be followed in hearing 
&n appeal, 

Section 3a(5) provides fot review, —— $ 


Section sa(6) empowers the High Court to revise an ordet 
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imposing or confirming an order passed by the Cnntroller imposing, 
a fine under section 20, section 33 or section 34 when the amount 
of fine is not less than five hundred rupees. The period of limi 
tation is fixed at 30 days. . 

Section 32(7) then provides that "all decisions of the Chief 
Judge, or' the District Judge, on a person appointed under sub- 
section (2), as the case may be, shall subject to the provisions of 
sub-section (6), be flnal." 


According to the large AUS of decisions, the word ‘final’ 
means not appealable but open to revision or review: Kokku 
Partnasaradhi Naidu Garw v. Chintlacheroa Koteswoara Rao Gare 
(1); Phani Bhusan Sen v. Sanat Kumar Maitra (2); The Manager, 
The Spring Milis Ltd. v. G. D. Ambekar (3). 


In my opinion the words “subject to the provisions of sub- 
section (6)” necessarily exclude whatever other powers of revision 
the High Court may possess. 7 


Mr. Mookerjee appearing for the petitioner. submitted that the 
insertion of sub-section (6) was made ex-abundanti cautela witha 
view to provide against a possible contention that as the orders 
referred to were of a quasi-criminal nature, revision was barred. 
This contention cannot be accepted. The High Court has ample 
powers of revision even in regard to order of quasi-criminal 
nature in appropriate cases. >- 


Mr. Mookerjee next contended that the word ‘revise’ has been 
used in a wide sense and includes an appeal. This contention 
cannot also be accepted because in section 32 itself, the Act uses 
the words “appeal, review and revision." 

' It was lastly contended that sub-section (6) is wider in scope 
than section 115 of the Code and was inserted with a viow to 
confer on the High Court wider powers of revision’ in cases of 
a quasicriminal nature. This contention cannot also be accepted 
because the words “subject'to the provisions of sub-section (6)" 
clearly imply a limitation and not an extension of the powers of 
the High Court. 

In my opinion, the conclusion is irresistible that the power of 
the High Court to revise an order passed by the Rent Controller 
or the Chief Judge, the District. Judge or the Kis Judge 


(1) (1923) I. L. R, 47 Mad. 369 F. B 
(a) (1935) 4qgC. W. N. 134. ] . i 
(3) (1947) 51 Bom, L, R. 148, 
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except in the specific, cases mentioned in section 32 (6) of the 
Act has been taken away by necessary implication, - - 


It is not disputed that the order now in question do not come 
within fhe purview of section 32 (6) of the Act. This Court 
has therefore no jurisdiction to interfere with the _orders com 
plained of. i 


Mr. , Mookerjee was at considerable pains to show that the Chief 
Judge or the District Judge oc the Appointed Judge acts as a 
Court and not as a persona designata. ‘He referred us Jo a long 
catena of cases in support of his submission. In the view I have 
taken it is not necessary to express a final opinion on this question. 
Conceding that the Chief Judge or the District Judge or the 
Appointed ‘Judge is a Court when hearing an appeal from the order 
of the Rent’ Controller, .before this Court can interfere with an 
order passed ia appsal'the appellate tribunal must be subject: to 
tho revisional jurisdiction of :this Court under section 115 of the 
Code. It cannot be disputed that the appellate tribunal consti- 
tuted under the.Act is a Courtof Special Jurisdiction, on the well 
settled principle that where a statute confers on a Judicial tribunal 
the power to determine a right or liability which is the creation of 
the statute but which, but for that statute it would have had. no 
jurisdiction to try, such jurisdiction is said . to be Special 
Jurisdiction. a 

The question, ante arises whether an order passed by a 
Court of Special Jurisdiction is revisable by this Court under the 
provision of section 115 of the Code. Mr. Mookerjee relied on 
the principle enunciated by Viscount Haldage, L. C. in Metional 
Telephons Co., Lid. v. Post Master General (c namely, where a 
Special Jurisdiction ' is conferred on an “existing or established 
Court without more, it will attract all the ordinary incidents 
of the ordinary jurisdiction of such Court. The rule thus 
enunciated refers to an existing or. established Court, This 
is also emphasised by Lord Atkinson ig the same - case at 
page 555 where the rule is ‘said tó imply simply the question 
of extending the jurisdiction “of an existing Court of law. 
Lord Parker .of Waddington at page 562 (Ibid) speaks of the 
principle as applicable to cases “whereby statute matters are 
referred to the arbitration of a Court of record.” Mr. Mookerjee 


(1) [1913] As C. 546. | ; y F 
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also relied on the decision in Hem .Simgk v. Basant Das (1) 
where the principle was applied in cases where the right of the 
appeal was given to "One of the ordinary Courts of the country” 
and it was observed thatin such cases “the procedure, orders 
and decrees of that Court will be governed by the ordinary Rules 
of the Code of Civil Procedure." 


It is fairly clear from the above discussion that the above 
principle only applies where tbe order complained of isan order 
passed either by the ordinary court of the land or bya court of 
record. The position was clarified by Rankin, J. in the case of 
Re: Allen Brothers & Co. v. Bando & Co. (a). 


The relevant observations run as follows :—*From the Act of 
1861, from the Letters Patent and from the decisions, I draw 
the conclusion that it is not enough for purposes of the 
Code or the Letters Patent which deal on definite princi- 
ples with a regular order of Courts; that from the limited nature 
of the powers conferred or froma mere comparison with other 
Courts or from possible relationship there to sof yet subsisting; a 
new court may be styled an inferior court. An aca] relation- 
ship to this Court must be established ; an existing thread of 
connecting authority must be disclosed." 


If this view is accepted then an order made by the appointed 
judge which ex comcessis must be regarded asa new tribunal will 
not be subject to revision by this Court. 


Inlater cases, however, the principle bas been extended to 
all courts exercising special jurisdictions. Thus in the case of 
Md, Abdulla Shak Choudkury v. Giridhari Lal Mundra (3) it was 
held that an appellate officer appointed under the Bengal Agricul- 
tural Debtors Act is not subject to revisional jurisdiction of the 
High Court on the ground that the Civil Courts contemplated by 
clause 16 of the Letters Patent do not cover Courts wich ars 
created by a special statute for a special purpose. In the later case 
of Kam Krishna Sukwl v. Ali Newaj (4), the fact tbat the appel- 
late officer was the Muusif ex-officio was held to be immaterial. 


All the cases cited at the bar were reviewed by Mr, Justice 


(1) (1936)L. R. 63 I. A. 180. 
(2) (1922) 36 C. W. N. B4. 
(3) (1938) 42 C. W. N. 507. 
(4) (1938) 42 C. W. N. 892. 


Vor. 86.| ' ME COURT. 


Mitter in the case of Mur Mohammed v. Khan Saheb S. M. 
Solaiman (1). At pago 16 the learned Judge lays down the follo we 
ing general rule." : 


"(1) The general rule is that when & matter reaches a civil 
court, the procedure of civil courts, would be attracted including 
the provisions regarding appeals from its judgments, decrees and 
orders, but 


(2) The general rule is applicable only where the matter 
comes to that court as part of ite ordinary jurisdiction and 
not by reason of a special jurisdiction having been conferred 
upon it,” 


If this extended view is taken then this court would have no 
power of revision under section r15 of the Code in regard to 
orders passed either by the Rent Controller, the Chief Judge, the 
District Judge or the Appointed Judge. 


Reliance was placed on behalf of the petitioner on the case 
of H. D. Chatterjee v. L, B. Triveds (2) as also on the case of 
Re: Allin Bros & Co. v. Bando & Co. (3). It is significant to 
note that in both these cases this -Court interfered in revision 
with orders passed by the Rent Controller under the earlier Rent 
Act not under section 115 of the Code but under section 107 
of the Government of India Act (since repealed). Section 107 em- 
powered the High Court to exercise power of superintendence 
over af Cowrts subject to its appellate jurisdiction. As Mr, 
Justice Rankin pointed out in the later case of Re: Alien Bros. 
& Co. (3) in case arising under the earlier Rent Act there was 
a thread of connecting link between the Rent Controller and the 
high Court through the President of the tribunal because this 
Court had the power to hear an appeal froma decision of the 
President of the Tribunal in certain cases. These cases are there- 
fore distinguishable. 


Even if wo take the limited view as regard the power of this 
Court to interfere in revision with orders of the special tribunal, 
it cannot be disputed that this Court cannot interfere with an 
order paseed by the Appointed Judge under section IIS of the 


(1) (1944) 49 C. W. N. to 
(a) (1921) 96 C. W. N. 78. 
(9) (1921) 26 C. W., N. $45. 
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Code. Ifwe are to hold that the power of revision is, not ex- 
cluded in .those cases where tbe appeal under section.32 df tlie 
Act is heard by the Chief Judge or the District Judge the result 
would be anomalous. The question would then depend on the 
fortuitous circumstance as to whether the appeal is heard ‘by the 
Chief Judge, or the District Judge or the Appoinie Judge. Such 
a costruction should not be adopted. » 


In my opinion a reasonable view to take of the matter : ‘ia to 
bold that section 32 (6) and (7) of the, Act by necessary intend- 
ment has taken away the powers of this Court to interfere in 
revision und r section r15 of the Code with an order passed by 
the Rent Controller or by the Chief Judge or the District Judge Or 


the Appointed Judge. 


The preliminary objection, therefore, succeeds. 


As the questions involved was ina state of uncertainty the 
parties will bear their own costs in these revision cases, 


- 


The Rules are accordingly discharged. 
K. C. Das Gupta, J. :—1 agree. - 
$c Roles discharged. 


Vor. 86.) HIGH COORT. 


APPELLATE CIVIL. ~ 


Before Mr. Justice A. N. Sen and Mr. Justice K. C. Chander: 
ANIL CHANDRA BANERJEE 
P v. : 
GOPINATH MUKHERJEE AND ANOTHER." 


Appeal —Code of Civil Precedure (Act V af 1908)—Appealable orders and 
decres—Section 47, order under—Order XLII] Rule 1—Order under 
secilen 140, tf appealadle—Substlintion—Transfores from the legal 
representative of a deceased owner, if entitled io substitution of himself 
only when the transferor not substituted—Order XXII Rules 3 and 10— 
Section 140, ; 


An appeal is a creature of statute and in the Code of Civil Procedure an 
appeal is given against (1) a decree, (2) orders which are in the nature of a 
: deoree e. g. decisions under section 47 and (3) against orders comlug within 
Order XLIII Rule 1. But an order under section 140 of the Code is not 
appealable, 


The tranaferee from tho legal represeatative of a deceased party had no 
right to come elther under Rule 10 of Order XXII or Rule 3 of that 
order, 


Gebardken Mukherjee v. Saligram Marwari (1) approved, 


The transferee from the legal representative as claiming through him 
under section 140 of the Code can apply for substitution of his (transfecee's) 
name though the transferoc had not applied for such substitntion 
himself, 


Gobardhan Mukherjee v. SaHgram Marwari (1) dissented from, 
Appeal by Defendant No. 4. 
Suit for partition. 
The material facts will appear from the judgment. 


Messrs. A. N. Bose, Harideh Chatterjee and Hemanta Kumar 


Bose for the Appellant. 


Messrs. Aturba Charan Mukherjee and Ganga Narayan 
Chandra for the Respondent. 


*Appeal from Original Order No 31 of 1948 with an application under 
section. 115 of the Code of Ciril Procedure, in the alternative, against the 
order of Sri Matilal Chakravarty Suoordimate Judge bf. Zillah Burdwan 
In Title Suit No. 252 of 1932, dated the 6th of September, 1947. 

(1) I L. R. 1§ Pat. 81. 
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4 
The following Judgments were delivered : 


K. C. Chunder, J. :—Thbis is an appeal against an order of the 
Subordinate Judge of Burdwan in a suit for partition. 


It appears thar there were four brothers Bidhusekhar, Adya- 
nath, Akul Nath and Kali Nath. It was alleged in the partition 
suit that Aku] Nath and Kali Nath separated and Bidhu Sekhar 
and Adyanath were Joint in property. Adyanath’s widow Bhuban ` 
Mohini sued the heirs of Bidhusekhar, who was then dead for a 
partition of the joint properties. It was numbered as Purtition 
Suit No. 252 of 1931 and was filed on the srst February, 1931. 
The suit was dismissed on the sth April, 1933 and on an appeal 
being taken to this Court, being Appeal No. 148 of 1933, a 
preliminary decree was passed for partition by thia Court on the 
8th of June, 1936. It appears that no further steps were taken 
towards the final decree in the Subordinate Judge's Court and 
the Subordinate Judge consigned the record to the record room 
by his order, dated roth December, 1936. It appears that Bhuban 
Mohini died on the 6th November, 1943. At the time of-her 
death it is said that Kali Nath was dead and Akul Nath was the 
sole surviving reversioner. It appears that Akul Nath did not get 
himself substituted in the partition suit, nor did he take any steps. 
On the 26th of January, 1944 he transferred the properties he 
has inherited as reversioner to Gopinath Mukherjee who is the 
petitioner in this case and is the respondent in this appeal. Gopi- 
nath applied to be substituted in the suit and the defendants that 
is, the heirs of Bidhusekhar filed an objection. The objection 
was fought out by defendant No. 4 who is the appellant before us. 
The Subordinate Judge refused the prayer for substitution by 
his order, dated the 31st August, 1945 and on revision proceedings 
being taken in this Court in Revision Case No. 94 of 1946 the 
case was sent back to the Subordinate Judge for decision on the 
merits. The Subordinate Judge has now allowed substitution. 
He has held that Order XXII, Rule 3 and Order XXII, rule 10 of 
the Code of Civil Procedure do not apply. He has further held 
that section 140 of the Code applies and he has allowed substitu- 
tion under 140 of the Code. The present appeal relates to . 
that order. 


The first point that arises is whether an appeal at all lies. An 
appeal is a creature of statute and in the Code of Civil Procedure 
an appeal is given against a decree and against some orders which 
are considered as in the nature of à decree for example decisions 


Vor, 8.) HioH COURT. 


under section 47 of the Code of Civil Procedure. “As against other 


orders to ‘have a right of appeal the case must come witbin 
Order XLIII, Rule 1. Order XLIII, Rule r of the Code gives a 
right of appeal as against certain orders under Order XXII, but 
gives no right of appeal as against an order under section 140 of 
the Civil Procedure Code. Therefore in the present case no 
appeal lies and the appeal is dismissed. 


There has been filed a petition to treat this as a petition in 
revision incase an appeal does not lie. We are therefore 


tgking it up as a matter in revision under section 115 of the Code. 


of Civil Procedure. 


The very short point which really arises in this case is whether 


Gopinath can come under section 140 of the Code of Civil Proce- 
dure. Reliance has been placed upon a decision of the Patna 
High Court in the cese of Gobardkam Muhherjes v. Saligram 


Marwari (1). In that case it was decided that the transferee from ~ 


the legal .representative of a deceased party had no right to come 
either under Rule 10 of Order XXII or Rule 3 of that Order. 
In the present case such has also been held rightly by the 
Subordinate Judge. Then in that case it was further said that 
“section 140 authorises a person claiming under another person 
to make an application which the other person could have made, 
The appellant can make an application which Priyasakhi (that is 
the person through whom the claim was made) could have made 
namely for substitution -of her name. I fail to understand how 
he can apply for substitution of his own name," In other words, 
according to the Patna decision as applied in this case the position 
would be that Gopinath may be entitled to ask for substitution of 
the name of Akul Nath but not for substitution of his own name. 
With great respect to the learned Judges of the Patna High Court 
we are unable to agree with this view. To take a very simple 
contingency: If Akul Nath had died in the present case a day 
after the death of Bhuban Mohini, that is, after having succeeded 
to the estate, would ít be necessary for Akul's heirs to ask the 
Court to substitute a dead person instead of themselves in place 
of Bhuban Mohini ? In the present case on the same analogy as 
Akul bad no further interest in the property to be partitioned we 
do not see why it should be necessary for Gopinath to ask for 
the substitution of the name of Akul What section 140 of the 
Code means is that an application or proceeding of a like nature 


M) DLL, R. 15 Pat, 8r. 
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can be taken by the transferee as could have been taken by the 
transferor not that he should make the identical application. As 
Akul could have asked for substitution and made an application 
to that effect, the transferee from Akul also as claiming through 
bim under section 140 of the Code can apply for substitution 
and the application in his case will be for the substitution of his 
name as the interest has not devolved upon him. 

The Subordinate Judge therefore rightly decided that under 
section 140 of the Code of Civil Procedure, Gopinath could ask 
for substitution of his name in place of Akul though Akul bad not 
applied for such substitution himself. The Subordinate Judgé 
rightly allowed the prayer of Gopinath. 

The revision petition is therefore rejected with costs. 

A. N. Sen, J. :—I agree. 


&cC Appeal dismissed with costs, 
The revision petition, in the alternative, 
rejected with costs. 


Vot, 86]. rion COURT. 
ORIGINAL CIVIL. 


Bofors Mr. Justice H. K. Bose. 


SHYAMA DEVI AND OTHERS 
v. 
RAM LAL SINGH.* 


Injunction —Preceeding before the Rent Controller—Special tribunal with 
special furisdiction umder the Aci—Písailon of standard rent under 
the West Bengal Premises Rent Control (Temporary Provisions) Ast 
(XVI of 1950) —Jurisdiction ef ike Rent Controller. 

The jurlediction of the Rent Controller to fix the standard rent and to 
defermine all incidental questions is derived from and is the creature of 
statute. A Special Tribunal has beon established by the West Bangal Premises 
Rent Control Act, 1950. 


Specia) Tribunal is vested with a specia] Jurisdiction and the ambit of 
this jurisdiction is Indicated by the various provisions in the Act. 


If a landlord or a tenant takes proper proceeding before the Special 
Tribunal or is about to do so the Court cannot restrain such person from 
taking proceedings or continuation of the proceeding alreidy initiated before 
the Special Tribunal, 


Application for an injunction by the Plaintiffs, 


Suit for a declaration that the Defendant is the tenant under 
the Plaintiff in respect of certain rooms. 


The material facts will appear from the judgment. 
Mr. R. C. Deb for the Applicant. l 
Atr, A, K. Son for the Respondent. 

The following judgment was delivered : 


H. K. Boss, J.:—This is an application by the plaintiffs for l 


an injunction restraining the defendant from taking any steps in 


proceedings instituted by him before the Rent Controller, Calcutta, 


for the fixation of Standard Rent being case No. 978A of iggo 
in the Court of the Rent Controller and also for an injunction 
restraining the defendant from dismàntling certain fixtures or from 
selling or disposing of the same and further for restraining tho 
defendant from assigning or subletting the premises let out to him 
aud also for an injunction restraining the defendant from causing 
further damage io ibe walls or floor of the demised premises, 


*A pplication in re : Original Civil Suit No, 2437 of 1950. 


July, 20 


$97 
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The suit out of which this application arises was filed on the rath 
of June, 1950 and is for a declaration that the defendant is the 
tenant under the plaintiffs in respect of certain rooms delineated 
in a plan marked as annexure “A” to the plaint, ona monthly 
rent of Rs, 350 and on:terms and conditions contained in an 
agreement, dated the 7th June, 1947 and also fora declaration 
that certain fixtures in the demised premises belong to the plaintiffs, 
for damages and for injunction in the forms that, I have stated 
above and certain other reliefs. 

The facts are that the plaintiffs are the owners of premises 
No. 224 Harrison Road, Calcutta. Prior to June, 1947 one 
Gulam Md. Ambia was a tenant in respect of a shop room on the 
ground floor of the said premises which was divided by partitions 
into three rooms. In June, 1947 the defendant became a monthly 
tenant in respect of the said shop room in place of the said Gulam 
Md. Ambia also another room on certain terms and conditions . 
embodied in a written agreement, dated the 7th of June, 1947. 
Pursuant to such agreement the defendant went into possession of 
the demised premises and paid rent up to March, 1950. On 
the 13th of May, 1950 the defendant made an application ‘before 
the Rent Controller, Calcutta for fixing standard rent in respect of 
his tenancy. In the petition filed before the Rent Controller the 
defendant has stated that he is a tenant in respect of only that 
portion of the premises which was in the possession of Gulam Md. 
Ambia, but he was wrongly made to sign the agreement, dated the 
yth of June, 1947 stating there in that he was being given an addi- 
tional room in-respect of his tenancy. The plaintiffs state in 
their petition bsfore me that the Rent Controller has no juris- 
diction to decide these questions as to the area or extent of the 
tenanted premises. It is further stated that the defendant is 
wrongly claiming title to certain fittings and fixtures in the tenanted 
rooms and is dismantling these fixtures and is causing damage to 
the floor and walls of the rooms. It is also stated that the 
defendant is altempting to sublet or assign the tenancy in violation 
of a covenant not to assign or sublet the same. 


It is submitted by Mr. R. C. Deb the learned counsel for the 
applicants that the Rent Controller has no power to decide disputes 
or question as to title or the extent of the tenancy. His jurisdic- 
tion is confined to determination of the question of quantum of 
rent payable in respect of the premises. The questions as to title 
and area can bs deterthined ìn the present suit filed in this Court 


VoL. 86.) HIGH COURT. 


and the decision of this Court will operate as res judicata in respect 
of matters decided. Any decision by the Rent Controller in respect 
of such matters will not however operate as res judicata, so as to 
bar trial of those questions in this sult. There is thus a likelihood 
of there being confiicting decisions in Tespect of the same matters 
by the Rent Controller’s Court and by this Court, further if the 
Rent Controller fixes a standard rent. 

On the basis of the findings arrived at by him on the question 
of title and extent of the tenancy and his decision is taken up in 
ap,eal in the manner prescribed by the West Bengal Premises 
Rent Control Act 1950 and a decision is arrived at in such appeal, 
such & decision will become final and conclusive and even if this 
Court comes to a different finding in respect of the title or extent 
of the tenancy in this suit, there will be no Temedy open to the 
petitioners to have the decision of the Rent Controller or the 
Appellate Tribunal modified on the strength of orin the light of 
the findings of this Court. In the circumstances, the petitioners 


submitted that the defendant should be restrained from taking - 


any stops in the proceedings taken by him and pending before the 
Rent Controller. 

Mr. A. K. Sen, the learned counsel for the defendant, submits 
that the application by the petitionera is nota bone fide one. 
He relates the circumstances under which his client came to be 
& tenant under the plaintiffs and states that his client was made 
to sign the written agreement of the 7th of June 1947 under 
compulsion, The rent which Ambia used to pay was Rs. 187 but 
the defendant was forced to agree to pay a sum of Rs.350 in 
respect of the same tenancy and it was only after the defendant 
made an application before the Rent Controller for reducing the 
rent and for fixation of the standard rent that the petitioners 
started making false allegations and charges against the defendant 
of causing damage to the tenanted premises and of wrongful 
attempts to sublet or assign the tenancy and of selling away or dis- 
posing of the fittings and fixtures. He submits that both the suit 
filed and the present application are false and harrassing ones and 
brought and made with the whole object of stifling the proceed- 
ings before the Rent Controller. It may be noted however that 
&lthough the tenancy arrangement was executed so far back as 
the 7th of June 1947 no steps have been taken by the defendant 
to have that cancelled or set aside. It is also signiflcant that the 
defendant has paid rent in terms of the written agreement without 
any protest for the last two years and nine months, 
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Itisonthe other hand submitted by the learned counsel for 
the petitioners that before they actually received any notice of 
the proceedings started by the defendant before the Rent Con- 
troller they had written to the defendant complaining of the 
wrongful acts dons by the defendant in their letter of the rst of 
June 1950. There isno milafide on their part in bringing the 
suit or making this application. Owing to the increased asseas- 
ment by the Corporation of Calcutta in respect of the tenanted 
premises the petitioners called upon the defendant to pay his 
share of the proportionate enhanced municipal tax and being 
displeased with this demand the defendant had started the pro- 
ceedings before the Rent Controller with a view to harrass the 
petitioners, 

J feel that in the present state of the affidavits it will not be 
proper to come to the conclusion that the application of the pati- 
tioners is malafies. 

The question, however, arises whether this Court should in the 
exercise of its original jurisdiction restrain proceedings pending 
before the Rent Controller. 

The jurisdiction of the Rent Controller to fix the standard 
rent and determine all incidental questions is derived from and is 
the creature of Statute. A Special Tribunal has been established 
by the West Bengal Premises Rent Control Act, rgso. The 
origin and existence of the Tribunal rests on the Statute and this 
tribunal has power to determine a right or liability which but for 
the Statute it would not have any jurisdiction to adjudicate upon. 
The Tribunal is vested with a special jurisdiciion and the ambit 
of this jurisdiction is indicated by the various provisions in 
the Act. 

Section a of the Bengal Act (XVII of 1950) defines the words 
“Premises” [section 2 (8) (b)] "Standard Rent" [section a (19)] 
and "Tenant" [section 2 (11)]. These definitions and sections 8 


, and g of the Act clearly show that the question whether the 


tenancy was a furnished one or had fittings isa question which 
the Rent Controller has to go into in fixing the standard rent 
and there can be no doubt that the Controller in fixing the 
standard rent has also to determine the area or extent of the 
tenanted premises if any such question eroe up or falla for 
determination. ` 

It may be that the decision of the Rent Controller as to the 
area of the tenancy oron the question whether the fittings and 
fixtures were part of the premises and supplied by the landlords 
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or were the property of the tenant may not be røs-jwdicata if 
the matter is agitated in proceedings before the ordinary courts 
but there can be no manner of doubt that it is open to the Rent 
Controller to inquire into these questions incidentally in determin- 
ing the standard rent payable in respect of the premises under 
consideration, 

It is clear from sections 28 to 32 of the Act and from other pro- 
visions of the Act that a Regular tribunal has been set upto dis 
charge certain special functions, with jurisdiction to hear Appeals 
from the final orders of the Rent Controller, ard there is power of 
Tevision given to the High Court. 

Every landlord and tenant who is governed by the Act hasa 
right to have access to this Special tribunal and avail of the 
remedy or the reliefs which can be granted by this Tribunal. If 
& landlord ora tenant has initiated proper proceedings before 
this Special Tribunal or is about to do so I fail to see how this 
Court can restrain such persons from taking proceedings or from 
continuing the proceedings already initiated before the Special 
Tribunal. In Halsbury’s Laws of England (Hailsham Edition), 
Volume 18, Paragraph 120 page 87 it is stated that— 

‘Where Parliament has constituted a tribunal for o special 
purpose, the Court cannot restrain persons who are entitled to do 
so from applying to it. No Equity can be found onan allegation 
that a Court legally constituted, is not properly competent to 
decide questions within its jurisdiction." 

lam of opinion, therefore, that this application in so far as it 
seeks an injunction restraining the defendant from taking any 
further steps in Case No. 978A of 1950 before the Rent Controller, 
Calcutta, must fail, 

Iam satisfied on affidavits, however, that the petitioners have 
made out a prima facie case for injunction as asked for in clauses 
(2) and (4) of the Notice of Motion and I accordingly make an 
order confirming the interim injunction granted by J. P. Mitter, J. 
in terms of clauses (2) and (4) of the Notice of Motion. Costs of 
the application, costs in the Cause. 

Messrs. P. N. Sen & Co.: Solicitors for the Applicant. 

Messrs. IV. C. Boral & Pyne; Solicitors for the Respondent. 

& K. R. C Injunction granted. 
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CIVIL REVISION. 
Before Mr. Justice T. J. Y. Roxburgh. ^ 


CHARU CHANDRA SARKAR 
v. 


KAMALABALA CHOUDHURY AND oTHERS.* 


Kjecimeut—Calcutta Thika Tenancy Act (11 of 1940), sections 28, 29-—Sult 
Jer ejectment disposed of before Calcutta Thika Tenancy Ordinance 1048 
er Act 1949 came into force—Application for amendment of writen 

statement under the new law in the appellate Court, if to bs allowed. 


K sued C, a thika tenant, for ejectment, C contended that the notice 
was bad and that he had a permanent right. The Munsiff found that the 
notice was bad but C had no permanent right and dismissed the suit before 
arst September, 1948, i. e. before Calcutta Tb!ka Tenanoy Ordinance 1948 
and Calcutta Thika Tenancy Act, 1949 came Into force. K appealed and C 
applied to the appeal Court for amendment of his written statement in 
accordance with the new law, C's application was rejected. In revision : 


Held, that the application should be allowed by the appellate Court, the 
decree of the Munsff should be set aside and the case be remanded for 
disposal in accordance with law now applicable 


Where the new law becomes operative only in the appellate stage, the 
appeal Court can dispose of the appeal as section 29 of the Thika Tenancy 
Act does not apply to appeals but an applicatio uader section Bof the Act 
will lie. 


Sas, Srimati Dasti v. Sibanibala Mitra (1 followed, 


Petition for revision by tenant Defendant. 

Petition under section 115 of the Code of Civil Procedure, 
Suit for ejectment of thika tenant. 

The material facts will appear from the judgment. 


Messrs. Panchanon Choudhury with Nirmal Chandra Choudhury 
for the Petitioner. 


Mr. Hemanita Kumar Bose for the Opposite Party. 


* Civil Revision Case No. 420 of 1950 against the order of the Court of 
the 6th Additional Subordinate Judge, Alipore in Title Appeal No, 1168 of 
1948, dated oth March, 1950 arising out of Title Suit No. 185 of 1948 of the 
Court of the Munalff, 1st Additional Court, Sealdah. 


(y) Decision of Roxburgh, J.-in S. A. 1106 of 1949. 
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Tbe following judgment was delivered : 


Roxburgh, J.:—This is a Rule against an order of the 
Subordinate Judge of the 6th Additional Court, Alipur, refusing 
a tenant defendant's application to amend his written statement. 


The landlord sued for ejectment on the ground that the tenant 
was a thika tenant. The tenant took the defence that the 
notice was bad and also that he had a permanent right. The trial 
Court found that the notice was bad, but found against the 
defendant on his defence that he had a permanent right. The trial 
Court therefore, dismissed the landlord’s suit. 


The order of dismissal was passed on the erst September, 1948, 
that is to say, before the Calcutta Thika Tenancy Ordinance of 
1948 came into force and of course, before the Calcutta Thika 
Tenancy Act of 1949 came into force. The latter has entirely 
changed the law as regards thika tenants as defined therein. The 
tenant now naturally wants to take advantage of the change in 
the law and hence his application before the appeal Court for 
amendment of his written statement. The learned Judge has 
rejected his prayer on the ground that he is now making an entirely 
new case, his original case being that he had a permanent right. 
Tne learned Judge entirely overlooks the fact that the tenant is 
making an entirely new case because he claims that an entirely 
new law is applicable to his case. In the case of Sm. Srimatt 
Dassi v. Sibanibala Mitra (1) I have considered the provisions 
of section 28 & ag of the Calcutta Thika Tenancy Act and have 
held that section ag does not apply to appeals. In that case it 
had been contended that the appellate Court should act under 
section a9 and transfer the case to the Controller. I held that 
the appellate Court was right in disposing of the appeal but also 
I pointed out that in my opinion this would not prevent an 
application under section 28 being made to the trial Court. 


In the present case, if the appellate Court agrees with the view 
of the trial Court that the notice was bad, no further question 
will arise and the plaintiffs! appeal will be dismissed. If it takes 
the other view contrary to that of the trial Court and holds that 
the tenant has a permanent right, again the plaintiff? appeal 
will be dismissed. If however the appellate Court finds that the 
notice was good and the tenant has no permanent right and that 


(1) Decision of Roxburgh, J. in S. A. No. 1106 of 1949. 


v. 
Kamalaba'a 
Choudhury, 


July, 35. 


[Von 85. 


he is otherwise, therefore, liable to ejectment as a thika tenant 
as found by the trial Court the question will arise as to the 
applicability of the new Act. At that stage, if the tenant applies 
to be allowed to amend his written statement to raise this issue 
in my opinion the appellate Court should allow this and proper 
course for it to follow in view of the decision I have referred to 
&bove wil be to set aside the decree of the Munsiff dismissing 
the plaintiffs’ suit and to remand the case for disposal in accord- 
ance with the law now applicable. 


The Munsif wil then consider the question raised by the 
defendant as to whether the case is one governed by the Calcutta 
Thika Tenancy Act. If it holds that it is not, it will dismiss the 
suit If on the other hand, it holds that it is such a case, then 
it willtake action as laid down in section ag of the Calcutta 
Thika Tenancy Act and transfer the case for disposal by tbe 
Controller. 


The Rule is disposed of accordingly. 
costs. 
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CRIMINAL REVISION. 


Before Mr. Justice A. N. Sea. 


MANSAD MONDAL 
v. 


THE KING.* 


Revisten—Sanction for prosecution —Bengal Local Self-Government Act 1885 
(III ef 1885), section 141—Prosecution by Board or person autho- 
rised—Breack of bye laws of District Board—District Beard Bye Laws, 
sections 2, 3 and 46— Encroachmen! upon District Board Read—District 
Engineer if can grani sanction of prosecution—Section 31 of ihe Act— 
Chairman of the District Board, if can make an order sanctioning pro- 
secution—Hngagement of mukhiear if amounts to grant of sanction. 
There is no provision in the Bengal Loral Self-Government Act of 1885 

for the granting of any sanction by the District Engineer for the prosecution 

On acoount of encroachment upon District Board Road. 

Section 31A of the Act makes ft quite clear that the Chairman of the 

District Board may make an order sanctioning the prosecution. 

Mere ongagement of a Mukhiear does not necessarily amount to sanction 
for a prosecution. : 

As there was no proper sanction the prosecution is vold ab uio and 
that all the proceedings held and orders passed thereunder are null and 
vold. 


Accused is the Petitioner. 

Petition under section 439 of the Code of Criminal Procedure. 

Prosecution for contravening and disobeying section 46 read 
with sections 2 and 3 of the District Board Bye-laws. 

, Mr. Jnanendra Mohan De for the Petitioner. 

Messrs. Debabrata Mukherjee and Ajoy Kumar Basu for the 
Opposite Party. 

The following judgment was delivered :— 

A. N. Sen, J. :—Thie Rule has been obtained by the peti- 
tioner who has been tried for contravening certain provisions of 
the District Board Bye Laws and who has been convicted for 
disobeying section 46 read with sections a and 3 of the aforesaid 
Bye Laws and sentenced to pay a fine of Rs. 30 in default to 
undergo simple imprisonment for one month. 


*Criminal Revision No. 797 of 1949. 
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The case against the petitioner briefly is that he encroached 
upon the District Board Road and in spite of notice did not 
remove the encroachment. 


The defence taken is that there was no encroachment upon 
the District Board Road but that the alleged obstructions were 
made upon the land of the petitioner. The next point taken was 
that the prosecution was void ad iai/e by reason of the fact that 
there was no sanction by the Board for this prosecution. 


In view of the conclusion at which I have arrived, it will not 
be necessary for me to go into the question whether or not there 
has been a disobedience of the Bye Laws. Section r4r of the 
Bengal Local SsIf Gorernment Act of 1885 provides that a 
Prosecution under this Act for breach of its Bye Laws may be 
instituted by any Board or by any person authorised by the 
Board in this behalf. The question for determination is whether 
this prosecution was instituted by the Board or by any person 
authorised by it. When the point was raised in the trial Court the 
learned trying magistrate met it by saying that Exhibit (6) filed by 
the prosecution shows that sanction was obtained from the District 
Engineer who was in sole charge of the department concerned. 
Now there is no provision in the Act for the granting of any sanc- 
tion by the District Engineer. Sanction must be granted by the 
Board. The learned trying Magistrate was therefore entirely 
wrong in holding that sanction by the District Engineer was 
sufficient. On appeal the lower appellate Court took a more 
reasonable view. The learned Magistrate on appeal held that 
it was apparent from Exhibit (6) that a report was made by the 
District Engineer to the Chairman recommending the prosecution 
of the accused and asking for the engagement ofa mukhtear. He 
states that on this report & mukhtear was ordered to be engaged. 
From these facts he concludes that there must have been a sanction 
by the Chairman of the Board. 


Learned Advocate appearing on behalf of the prosecution 
contends that sanction may be given not only by the Board but 
by its Chairman and refers me to section 3cÀ of the Bengal 
Local Self Goverament Act of 1885. I accept this contention. 
Section 31A to my mind makes it quite clear that the Chairman 
of the District Board may make an order sanctioning the 
prosecution. 


The section says that the Chairman of the Board shall for the 
transaction of the business connected with this Act or for the 
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purpose of making any order authorised by the Act exercise all 
the powers vested by this Act in the District Board. Thus the 
Chairman of this District Board could sanction the prosecution of 
this accused. The question, however is whether there has been 
such a sanction by the Chairman. There is really no proof of any 
such sanction. Exhibit (6) bas been put in and all that it shows 
is that the District Engineer wrote to the Chairman recommending 
the prosecution of the accused and suggesting tbat a’ Mukhtear 
may be selected. All that appears on Exhibit (6) are two endorse- 
ments, The Mukhtear Amulya Ray be engaged and H. C. for 
needful. There is no evidence that these endorsements are 
signed by the Chairman. Next the mere engagement of a 
Mukhtear does not necessarily amount to sanction for a prosecu- 
tion. The Mukhtear may be engaged for the purpose of going 
into the facts of the case and giving his opinion as to whether 
there should be a prosecution or not. On this unsatisfactory 
state of the evidence I cannot hold that the prosecution has 
succeeded in proving that sanction of the Board or of its 
Chairman had been obtained before the prosecution. Before 
any Court can take cognizance of an offence of this description 
it must be proved conclusively to the Court that the sanction of 
the Board or its Chairman has been taken. There is no such 
proof and therefore I hold that the prosecution is void aè initio 
and that all the proceedings held and orders passed thereunder 
are null and void. 

I accordingly set aside the conviction of the accused. 

I express no opinion whatsoever on the question whether a 
fresh prosecution may be launched against the accused upon 
proper sanction being taken. 

8. C. Rule stade absolute. 


$08. 
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Before Mr. Justice S. B. Sinha, 


SRIRAM ARJUNDAS 
v. 


,GOVERNOR GENERAL IN COUNCIL.* 


Indian Railways Act (IX of 1890)—Notice under section 77—Noetice under 
section 140 of the Railways Act, to whem musi be addressed —Limitatien 
Act (IX of 1908), Article 31—Indian Contract Act (1X of 1873), 
section 35( 3)—Conditiens necessary to satis/y section 25/3) of the Indian 
Contract Act—Section 3 (À) of the Indian Contract Act—Scope of 
section 175 (3) of the Government af India Act, 1935. 


Plaintiff instituted this suit for the recovery of Rs. 9036 on account 
of loss of certain goods consigned to the plaintiff, After prolonged 
correspondence between the parties the Rallway Authorities concerned at 
certain stage issued a pay order for the sum claimed to the plaintiff but 
subsequently cancelled the payment oa the ground that the Railways are not 
Hable for loss by theft and pllferage. Question arose whether the notice 
under section 77 of the Railways Act was given to the proper person. 
Whether the defendant made promise to pay barred debt as contemplated 
under section 25(3! of the Indian Contract Act and also whether the alleged 
promise to pay is hit by section 175 (3) of the Government of India 
Act, 1935. 


Held—() In the circumstances of this case notioe given under section 77 
of the Indian Railways Act to the Chief Commercial Manager was 
sufficient. 


Nadiar Chand Skaka v. Wood (1) ; Kala Chand Shaka v. The Secretary of 
State fer India (2) ; Janaki Das & others v. B. N. Ry. Co. (3) ; Shamsul Hug 
v. Secretary of State fer India im Council (4); Sristidhar Mandal v. 
Gevernor-General in Council (5) discussed. 


(il) Section a5 of the Indian Contract Act required that before the 
writing is made and signed, there must be an agreement by the acceptance 
of proposal and the agreement is to bs recorded in writing. 


Appa Rao v Surysrnhasa Rao (6) referred to, 


*Original Civil Suit No. 182 of 1947. 

(1) (1907) I. L. R, 35 Cale, 194. 

(2) (1917) a1 C. W. N. 751. 

(3) (1911-19) 16 C. W. N., 356. 

(4) (1930) L L. R. 57 Calc. 1286, 

(5) (1940) 49 C. W. N. 240. 

(6) (1899) I. L. R. 23 Mad. 94. E 
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(Hi) Section 175 (3) of the Government of India Act refers to all ocntracts 
made in exercise of the executive authority of the administration and a 
contract made by oc on behalf of the Govetnor General in carrying on the 
Railway Administration is made in the exerolse of the executive authority 
and not of any other aathority. 


Suit for recovery of Ra. 9036 from the Defendant. 
The material facts will appear from the judgment. 


Mr. Amiya Nath Boss for the Plaintif. 
Ar. S. C. Talugdar for the Defendant. 


The following judgment was delivered : 


8, B. Sinha, J. :—In this suit the plaintiff claims recovery of 
Rs. 9,036 from the defendant in the following circumstances. 


On January 26, the plaintiff delivered to the North Western, 
Railway at Lahore several cases containing worsted dress material 
for carriage from Lahore to Howrah. The plaintif was the con- 
signee. The goods arrived in Calcutta on or before the 23rd July, 
1943 and they were delivered, except one case containing 8 Pieces 
of worsted dress materials of the aggregate length of 29154 yd. 
On August 3, 1943, the East Indian Railway issued a short 
delivery certificate for non-delivery of the one case to which 
I have referred. 


On August 25, 1943, the plaintiff made a claim under section 7 
of the Indian Railways Act for Rs. 9036 by a letter addressed 
to the Chief Commercial Manager, East Indian Railway, Howrah. 
That letter was acknowledged and the plaintiff was informed by 
the Chief Commercial Manager by a letter, dated the 3rst August, 
1943, that the matter would receive attention. 


On December 23, 1943, the plaintiff wrote a letter to the Chief 
Commercial Manager complaining of the delay in the settlement 
of his claim and requesting payment without any further delay. 
On the 27th January, 1944, the Chief Commercial Manager in 
his reply asked for the original Beejuck and stated that the matter 
was receiving his best attention. The original Beejuck was sent 
by the plaintiff by a letter, dated the sth February, «944, in which 
the plaintiff stated-that the original Beejuck had been produced 
at the time the short certificate was granted. Nothing was done 
by the defendant ‘and on April 17,,1944, the plaintiff again sent a 
reminder and requested paymént.of the claim without any further 
delay. . ; 
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On April a5, 1944, the Chief Commercial Manager regretted 
the delay and stated that he was unable to dispose of the claim 
Sriram Arjundaa unless he received aathority to do so from the Chief Commercial 
Gorena General Manager, North Western Railway, Lahore, as that Railway was 
in Council, responsible for the loss of the consignment. Another letter was 
Sinha, J. written on behalf of the plaintiff on the roth August, 1944 asking 
— for a speedy settlement of the claim. On March ro, 1945, the 
Chief Commercial Manager. wrote to the plaintiff to send him 
the original short certificate. The original short certificate 
was sent on March 16, 1945. ‘On March aa, 1945, the 
Chief Commercial Manager wrote the following letter to the 
plaintiff :— 

“T beg to advise you of having issued a pay order 597/1936 
of March 23, 1945, for Rs. 6036 in your favour of the Chief 
Accounts Officer, East Indian Railway, Calcutta in full and final 
settlement of your claim in this cage. Please call on that officer: 
to receive payment by a crossed cheque after a fortnight from 
date and note that the pay order, if not cashed within 3 months 
from the date of issue, is invalid." ej 


On April 3, 1945, the plaintiff sent & man of the name of 
Bansidhar to the Treasurer, East Indian Railway with a letter 
authorising Bansidhar to receive payment of the sum of Rs. 9036. . 
It appears that payment was not made. On the next day the 
plaintiff wrote to the Chief Accounts Officer asking him to arrange 
for payment without any further delay. 


On April 24, 1945, the Chief Commercial Manager wrote to the 
plaintiff as follows :— 

“Tn suspersession of my letter of Even No. of a9/26th March, 
1945 I beg to advise you that the Chief Commercial Manager, 
North Western Railway, Lahore, has informed me that the con- 
signment was lost over his railway in a running train theft and ' 
has accordingly instructed me to repudiate your claim on behalf of 
the North Western Railway." 


Notice under section 8o was sent on the and June, 1946. 
. On January 20, 1947, this suit was filed. 


The written statement alleged that the loss was due to theft and' 
or pilferage from a running train while the consignment was in 
transit between Lahoze and. Khanalampura station on the North’ 
Western Railway administration concerned and that the Railwáy: 


administration took gl] reasonable and proper steps for the due 
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security and delivery of the goods and that the defendant was not 
therefore, liable. : 


Paragraph 6 of the written statement is in the following 
terms :— 

“By its letter, dated and March, 1945, the East Indian Railway 
Administration offered to pay Rs. 9036 to the plaintiff in full and 
final settlement of his claim in suit. Subsequently it had been 
discovered that the bundle in question was lost due to a running 
train theft and the said Railway Administration repudiated the 
plaintiffs claim. The defendant states that the Railway Adminis- 
tration concerned rightly withheld and refused payment of the 
aforesaid sum to the plaintiff” It was also alleged that the suit 
was not maintainable because no claim had been preferred under 
section 77 of the Indian Railways Act and that the plaintiff's 
claim was barred by limitation. 


After the case was opened, learned Counsel for the defendant 
intimated that he did not desire to contest the claim on merits 
and raised only the following issues :— 
(1) Was the Notice under section 77 valid? 
If not, is the suit maintainable ? 
(2) Is the suit barred by limitation ? 
(3) To what damages, if any, is the plaintiff entitled ? 
Issue Nor 


It was admitted that notice under section 77 had been sent to 
and received by the Chief Commercial Manager, Howrah. But it 
was urged that the notice had not béen validly served in accordance 
with provisions of law.. Section 77 provides that the claim has 
to be preferred in writing to the Railway Administration concerned. 
Section 140 of the Indian .Railways Act provides that when the 
Railway is managed by the Government the notice must be sent 
to the Manager. It was contended that the word “Manager” 
meant the Chief Officer of the Railway concerned who -was’ in 
control of that Railway, that the Chief.Commercial Manager: was 
not such an Officer and therefore, the notice was not one ‘which 
complied with section 140. It is said that the Chief Officer is 
the General Manager and notice under section 77 Ought to have 
been sent to him. r EE 

Reliance was placed on the case of Nadfar Chand. Shaka LA 
Wood (1). There a notice of claim for-short delivery was served 


(1) (1907) I, L. R, 85 Calo. 194. 5 
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upon the Traffic Manager of a Railway administered by a Railway 
Company and not to the Agent. It was held that there was no 


sufficient compliance with the provisions of section 77 and 
section 140 of the Indian Railways Act. 


The next case cited is Kala Chand Shaka v. The Secretary of 
State for India (1). In this case notice under section 77 was 
served on the Traffic Manager who wis a Suboidinate Official. 
There was no officer with the designation of "Manager" in the 
Eastern Bengal State Railway, but there was an "Agent" of that 
Railway. It appears that the Court was informed that the 
Government had by a notification in the, Calcutta Gazette ruled 
that the “Agent” should be considered as the “Manager”. The 
Court was, therefore, of opinion that the “Agent” was the 
"Manager" and that the notice to the Tratfic Manager was not 
sufficient. 


In the next cage cited, Janaki Das & others v. B. N. Raikeày 
Company (2), a notice of claim for loss of goods despatched by 
Rail was given to the Goods Superintendent. It was held that 
the claim had not been preferred to the Railway Administration 
so as to satisfy the requirement of section 77 of the Indian Railways 
Act. 


On behalf of the plaintiff reference was made to a case, 
Shamsul Hug v. Secretary of State for India in Council (3). In 
that case it was beld by Lort-Williams, J., that in the case of a 
Railway administered by Government where there does not 
happen to be an officer called the “Manage”, a notice sent to the 
Chief Commercial Manager may be sufficient. 


Lort-Williams, J. observed as follows :—. 


“It may well be that the Chief Commercial Manager is the 
person appointed by the East Indian Railway to receive notice of 
claim or that notice was communicated by him to the “Agent” 


‘and it: may well be argued that where in the case of a Railway 


administered by the Government there does'not happen to be a 
Manager, a rotice sent to the Chief Commercial Manager, will be 


sufficient. 


In Sristidhar im v. Governor-General in Council (4), it 


(1) (1917) at. C, W. N. 751. 

(a) (1911-13) 16 C. W. N..3:6. 
(3) (1930) I, L. R, 57 Caley 1286. 
(4) (1945) 49 C. W. N. 240. 
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was held by Henderson, Ji, that a notice served on the Chief 
Commercial Manager of a Railway who is responsible for investi- 
gating claims instead of on the “Manager” is good notice to the 
Railway administration under section 77. 


It is admitted that there is no officer of the East Indian 
Railway with the designation of "Manager" but it is said that 
there is a ‘General Manager” who is at the head of the affairs 
of that Railway. There is no evidence before me that the 
General Manager is at the head of the East Indian Railway. 
It may be that the Chief Commercial Officer 18 the 
Officer who is empowered to receive notice of claims 
under section 77. In this case the notice was received and 
acknowledged by the Chief Commercial Manager and at no stage 
was it suggested that the notice was not sufficient. Apparently 
the Railway administration did know about this claim and at one 
stage the plaintiff was intimated that orders had been issued 
to pay Rs. 9036 in full payment of his,claim. 


In these circumstances, I am of opinion that the notice given 
to the Chief Commercial Manager was sufficient and that the 
claim had been validly preferred on the Railway administration 
who came to know of the claim ‘and dealt with it on the basis 
that section 77 of the Indian Railway. Act had been satisfied. 


Jiswe No.2: Is the suit barred by limitation ? 


Article 31 of the Indian Limitation Act provides for a period 
of limitation of one year in respect cf a suit against a Carrier for 
compensation for non-delivery of or delay in delivering the goods 
and the time begins from the date, when the goods ought to have 
been delivered. In this case with regard to the goods which were 
not delivered in July, 1943, the short delivery certificate was 
issued on August 3, t943. If the period of limitation is calculated 
from July, 1943, it expired iu July, 944. The suit was not filed 
till February, 1947. It is therefore, clear that if this suit is 
regarded as a suit for compensation for non-delivery, it is barred 
by limitation. No acknowledgment to save limitation was pleaded 
in the plaint. . 

Learned Counsel for the plaintiff however, argues that ihe Bult 
is not one for compensation for non-delivery or for compensation 
for loss of goods. It is urged that the suit has been framed on 
the ‘promise’ to pay contained in the letter, dated March 26, 
1945, to which I have already made reference. It is alleged ia 


ju 
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paragraph 5: of the plaint that on or about the a6th March, 1945; 
the disputes between parties were settled and the Railway accepted 
and admitted the ‘plaintiffs claim for'Rs. 9036 and that the East 
Indian Railway promised to pay the sum of Rs. 9036 by its letter, 
dated March 26, 1945, and called upon the plaintiff to receive 
payment of the, said sum by a crossed cheque, from its Chief 
Accounts Officer. It is further alleged in paragraph 6 ofthe 


plaintthat the East Indian Railway wrongfully refused to pay 


the said sum of Rs. 9036 to the plaintiff. 

The question therefore, is whether the suit as framed is for 
compensation for loss or non-delivery of goods or whether it is a 
suit.based on the “promise” to pay alleged to be contained in the 
letter of March 286, 1945. 

The concise statement states that the suit is for Tecovery of 
Rs. 9036 for the price of material ‘lost’ and/or retained by the 


' Rast Indian Railway. The concise statement is it is sald nota 


part of the plaint and should ‘not be takeb into consderation in 
judging the nature of the suit. , I. would be prepared, if necessary, 
to stretch this point in favour of. the plaintiff and disregard the 
concise statement if I am satisfled on a reading of the plaint that 
, the suit is based on a promise to psy. 5: "n 

I dm of'opinion on a reading’ of 'the plaint that sons d 
the concise statement it, is possible to maintain that the suit 
has been framed on the promise to pay and that the 


'"other matters regarding entrustment of:the goods and the loss 
' thereof have been pleaded as matters of inducement. The quer 


tion then arises: (1)'whether the letter) dated March, 26, 1945, 
contains any ‘promise’ within the meaning of section 25(3) of the 
Indian Contract Act, (2) whether the ‘promise’ was made ‘by a 
person legally authorised by and oron behalf of the defendant. 
The relevant portior ‘of’ section 35 of thp. Indian Contract Apta is 
in these terms i— i’ 

MUR ‘An REPeSEDSUE. hade : without! codsideration is void 


' unless.. ——— eeetteeenenene nette epeenin tenen ntne entere ann 
(1) eese Hn PRENNE PURI TEN S ETT 
(2). eneeeemmmepnnm menn Uu REE — 


(3) Iti jsa promise, mada in writing . iid dud bya person to 
be charged therewith or by bis Agent generally or specially autho-- 
,rised in that, behalf, tà pey, wholly or in part a debt on which 
, the creditor might have enforced. payment but for the law. for the 
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limitation of suits, In any of these cases such an agreement is a 
contract”. 


It is clear that in order to satisfy the terms of the section 25(3) 


i 
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(a) there must be a: ‘promise’ to pay a debt (b) there must be a RON "Generi 


debt of which the creditor might have enforced payment but for the 
law for the limitation of suits (c) the promise must be made in 
writing, (d) the Writing must be signed by the person to be 
charged therewith or by his Agent generally or specially autho- 
rised on his behalf. If these conditions are satisfied, then the 
‘promise’ becomes a contract, though there may not be any consi- 
deration for it, 


Section a (b) of the Indian Contract Act provides; “When 
a person to whom a proposal is made, signifies his assent thereto 
the proposal is said to be accepted. A proposal when accepted. 
becomes 2 promise". 


It seems to me, that section 25 requires that before the writing 
is made and signed, there must be an agreement by the acceptance 
of proposal and that agreement is to be recorded in writing and 
signed in accordance with the requirements of the section. 

Learned counsel for the plaintiff however, submits that if an 
offer is made in writing and signed in accordance with the require- 
ments of the section and if that offer is subsequently accepted, it 
becomesa “Promise” to pay within the meaning of the section. 


He relies in support of his contention on Appa Rao v. Surya- . 


Prakasa Rao (i). In that case ina suit for rent filed by a land- 
lord against a tenant, the latter pleaded that a portion of the 
claim was barred by limitation, The plaintiff relied ona letter 
which had been signed by the defendant after the disputed por- 
tion had become barred in which the defendant said “I shall send 
by the end of Bysakh month”. -It was held that the document 
contained the ingredients required by section 25 (3) of the Indian 


Contract Act. The learned Judges observed as follows: “We 
do not think that to (create a ‘promise’ within the meaning of the : 


section, it is necessary that there should bean accepted proposal 
reduced into writing. The definition clause says ‘a proposal 
when accepted becomes a promise. ‘It does not say a proposal 


when accepted and reduced to writing becomes a promise and in: 


our judgmentjall that is requisite is that there should be a written 
proposal accepted before action, for a written proposal becomes 


(1) (1899) I. L. R. a3 Mad, 94. 


lu Council, 
Sinka, J. 
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a promise when accepted as wat the case here: the action not 
having been brought until the time named in the document for 
payment had elapsed”. 

I cm disposed to think on a reading of the section that the 
proposal must be accepted and become a promise before or at the 
time when the writing is made and signed. 

It is, however, not necessary to decide the point because even 
ifan offer made in writing, which is subsequently accepted isa 
"promise", within the meaning of section 25, such promise was 
not on the facts before me, made or signed in accordance with 
the requirements of the section. Ona reading of the letter of 
March 26, 1945, it is clear that it does not contain an express 
promise to pay. The letter, if it contains any promise at all, 
contains an implied promise to pay and not an express promise. 
There are authorities which have decided that an implied promise 
is not sufficient. Further the promise must be made in writing 
and signed by the person to be charged therewith. In this case 
the person to be charged is the Governor-General-in-Council, who 
did not make the promise in writing or sign it. The next question 
is whether it was signed by the defendant's agent generally or 
specially authorised in that bebalf. It appears from the: letter, 
dated March 26, 1946, that it was signed by somebody, possibly 
a clerk, for the Chief Commercial Manager. There is no 
evidence that he had any authority general’ or special, to pay 
wholly ‘or in part a barred debt. It is true that the question of 
authority was not raised in the written statement. But it must- be 
remembered that the plaint did not allege that the defendant or- 
any person authorised to pay a barred debt promised to pay in 
writing. The allegation was that the East Indian Railway promised 
to pay. It is therefore clear that the plaint does not contain the 
necessary allegation in order to bring the case under section 25 (3) 
of the Indian Contract Act, nor is the evidence adduced before 
me sufficient to enable me to hold that any ‘promise’ was made 
in writing signed by the defendant or by his agent d or 
specially autorised to pay a barred debt. 

Assuming, however, that there is a promise in writing to satiety 
the requirements of section 25 (3), that promise is a contract. 
Section 175(3) of the Government of India Act provides how such 
a contract is to be made. Such contracts must be expressed 
to be made by the Governor-General and must be executed on 
behalf of the Governor-General by such persons and in such 
manner as he may direct or authorise. i 
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In this case the contract has not been expressly made on behalf 
of the Governor General nor is there any evidence that it had been 
executed on behalf of the Governor General by any person autho- 
rised to do so. i 

It is argued by learned counsel for the plaintiff that section 
175(3) of the Government of India Act refers only to executory 
contracts and not to contracts like the one in suit. It is urged 
that in this case the contract which wasa contract for carriage 
has been executed giving rise to rights and liabilties, It is true 
that there has been a breach of contract of carriage by non-deli- 
very of a portion of the goods but, the contract on which the 
plaintiff relies is ‘promise to pay’ made in the letter to which I 
have referred. It seems to me that that contract is an executory 
contract assuming that section 175(3) refers only to executory con 
tracts, about which I am not at all satisfied. 

It is next contended that section 175(3) does not refer to con- 
tracis made by the Governor General in carrying on the Railway 
administration. I do not think that this contention has any 
substance, The section refers to all contracts made in exercise 
of the executive authority of the administration. I think that a 
contract made by or on behalf of the Governor General in carry- 
ing on a Railway administration is made in the exercise of the 
executive authority and not of any other authority. 


Learned counsel for the defendant argued that in any event 


there is no promise to pay a barred ‘debi’ but to pay a certain 
sum as damages for failure to deliver the goods. 

It is pointed out that the suit wasa suit for compensation for 
non-delivery, and even if there was a promise to pay, it referred 
to payment of unliquidated damages and therefore section 25(3l 
bas no application. It is urged that in order to attract the pro- 
visions of section s5(3) of the Indian Contract Act, there must 
be an existing ‘debt’ before the promise to pay is made. It is 
difficult to say that before the letter dated March 36, 1945, there 
was any ‘debt’ due by the defendant to the plaintiff. There was 
only a claim for damages by the plaintiff against the defendant. 

For all these reasons I have come to the conclusion, though 
with great reluctance, that there is no promise sufficient to satisfy 
the requirements of section 25(3). Therefore there is no contract 
by the defendant to pay within the meaning of that section. 

The suit, therefore, must be held to be barred by limitation 
and must be dismissed with costs. 

Messrs. P. D. Himatsingha & Co. : Solicitors for the Plaintiff, 

Messrs. Sanderson and Morgan : Solicitors for the Defendant. 

S. X. Ri C Suit dismissed with costs, 
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«Before Mr. Justice S. B. Sinha. 
THE FIRST NATIONAL BANK, LTD. 
v, 
PIONEER COMMERCIAL BANK.* 


Banh tu Hewidation—Préferential ciaiw. -Bül for cellection—Drafis. issued 
ky the Bank im quidaiion dishenewred--Wheiker the money collected ` 
Lon the bills are trust money and the position of the Banh was thatef ' 
trustes or agent—Rifect of acceptance of draft. 

' The Defendant Bank in liquidation realised three bills as a agent or 
trustee for the plaintiff bank and issued draft in purported payment of the 
said money, which was dishonoured. Question arose whether the money 
was trust money and the Plaintiff Bank has a preferential claim or there was 
relationship of debtor and creditor between the parties. 

. Held—i) The defendant realised the bills as age or trustee for the 
plaintif, ' | 
apad o an fcu a do ac A ut money does 


not change the relationship between the: “a and the relationship of 
debtor and creditor cannot be implied. 


` + Suit for a declaration that the Defendant Bank which is now 
in liquidation held a surn of Rs. 27,875 being the amount collected’ 


by it on s bills as agent or trustee of the Plaintiff, for a decree: 
for Rs. 27,875, for injunction and for other ancillary reliefs, 





The material facts will appear from the judgment. 
Massrs. A. N. Ray and S. K. Muhke, foe for the Panag 
Mr. B. K. Ghose for the Defendant. 


The judgment of the Court was as follows : 


S. B. Sinha, J. :—This isa suit for, a declaration that the 
Defendnnt Bank which is now in liquidation held a sum of 
Rs. 27,873 being the amount collected by it on 3 bills of that value 
as agent or trustee for the plaintiff for'a decree for Rs, 27,875, 
for injunction and for other ancillary reliefs, 


On November 6, 1946 the plaintiff dent by a letter of that date 
a bill for Rz. 10,235 to the Champadanga branch of the Defendant 
Bank for collection and for sending thé proceeds by a “Lahore 
draft" on, November 1s, 1946, and November, Ih 1946. The 


* Original Civil Suit No.«657,0f 1947., 





l P PEE, yos 
VoL. 86.) HIGH COURT, 319 


plaintif similarly sent two bills for "Rs. 8825 and Rs. 8,845 com. 
Tespectively with similar instructions to the said branch of the 1950. 
Defendant Bank. On November rg, 1946 the Manager of the e Al 
, Plaintiff Bank sent & wire to the Defendant Bank asking for Bank, Ltd. 
information as to what has happened to the bills, The said branch . Peer, c 
of the Defendant Bank sent three drafts to the plaintiff drawn on Commer] 
November 26, 1946 on its head office in Calcutta for Rs. 10,225 Sisha, J. 
Rs. 8,825 and 8,825 respectively. It is not disputed that the e 
said branch of the Defendant Bank realised tbe proceeds of the 

3 bills from the drawees. The said drafts were sent by the plaintiff 

to the Central Bank of India for realisation. They were presented 

for payment to the head office of the Defendant Bank but were 

not paid. On November 26, 1946 the head office of the Defendant 

Bank wrote to the plaintiff that they had received payment from 

their said branch office but they were unable to pay as payments 

have been suspended by the High Court. The Central Bank 

returned the drafts to the plaintiff who thereupon wrote to the 

defendant asking for reasons for non-payment The Defendant 

Bank replied that its business has been suspended by the A 

Court under section 153 of the Indian Companies Act. 


It appears that on November 25, 1946 an application was 
. presented to this Court by the Defendant Bank for a scheme of 
arrangement under section 153 of the Indian Companies Act. On 
that date on the undertaking of the Directors not to withdraw any 
money they had in the Banks and not to transfer their shares in 
the Banks directions were given for convening meetings of the 
share-holdérs and of the creditors and until the final determination 
of the application or until further orders of the Court, the 
commencement and/or continuation ' of all suits and proceedings 
both Civil and Criminal against the Defendant Bank were stayed. 
In spite of tho said order the drafts were drawn on the next day 
that’ Is November a6, 1947. 


No payment having been mda, the plaintifir solicitors wrote 
to the defendants’ solicitor claiming payment of the proceeds of 
the sum of Rs. 27,875 being the proceeds of the said three bills 
which it was alleged the defendant was holding as trustee. 


On March 14, 1947, this suit was filed on behalf of the Official 
Liquidator. A written statement has been filed disputing that 
the defendant Company held the proceeds of the said 3 bills as 
trustee or agents 
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On behalf of the plaintiff Mr. Prannath Gupta was called. 
From his evidence and from the bundle of admitted correspon- 
dence and documents which has been marked Ex. “A” there can 
be no doubt that the defendant realiséd the bills as agent or 
trustee for the plaintiff. It will be remembered that the plaintifs’ ` 
specific instructions were to send the proceeds by a Lahore draft 
which according to Mr. Gupta means that the amount collected 
were to be sent by a d-aft of a Bank which had its branch in 
Lahore e.g. The Punjab National Bank of India, The defen- 
dant bank disregarded the express and specific instructions of the 
plaintiff and sent the proceeds by a draft drawn on. its head office 
in Calcutta. 


It is quite evident therefore, that the :defendant did not follow 
the specific instructions of the plaintiff in sending the drafts. It 
is true that the drafts were sent for encashment by the plaintiff 
to the Central Bank of India. It is suggested that the plaintiff 
thereby accepted the draft in payment and discharge of the defen- 
dant’s liability as trustee and thenceforward the relationship of 
principal and agent ceased and was substituted by a relationship of 
creditor and debtor. 


I do not think in the circumstances of this case the plaintiff 
accepted the defendant as its debtor or that the defendant ceased 
to be a trustee in respect of the money realised as agent of the 
plaintif. I think the plaintiff accepted the draft as conditional 
payment and I do not think that by sending the drafts for encash- 
ment, the plaintiff consented to accept the defendant as its debtor 
and to abandon its rights as a principal or cestwt gue trust, The 
drafts not having been realised, the original position revived 
and the plaintiff is entitled to claim the amount from the defendant 
as trust money. 


It will be remembered that on the 25th of November an ordor 
was made by this Court staying all proceedings against the banks, 
There was no order preventing the bank from carrying on its 
business. The defendant however seems to have understood ths 
order as an order of suspension of payment. If that is so it was 
not honest conduct on their part to issue the drafts onthe next 
day after the order knowing full well that the drafts would never 
be paid. Itis quite clear to me that when the drafts were issued 
the defendant knew perfectly well that the drafts would not be 
honoured on presentation and they were issued in order to lull 
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the plaintiff into a sense of security. When the plaintif sent the Covi 
drafts to the Central Banks for encashment it did not know all the 1950 


facts which had bappened. The First National 
Ltd. 


Bank, 
In these circumstances, I hold that the defendant never be- v. 


came a debtor to the plaintiff and that the sum of. Rs. 27,875 was Cn E 
held by the defendant as agent or trustee for the plaintiff and is Stuha, J 
repayable to it in preference to all other creditors. ex 


There will, therefore, be a decree for the said sum with interest 
thereon at 6% from November a5, 1946 upto the date of the 
institution of this suit, Interest will run on the due date at 6%. 
The defendant will pay the costs of the suit. 


The decree will, however, not be executable till the ascertain- 
ment of the claims of other persons who may have’ claims on 
defendant for money held as trustee or agent for them or until 
further orders of the Court. ' The Official Liquidator will 
take prompt steps ‘for ascertainment of debts and claims of 


creditors and should apply to Court for necessary directions in 
that behalf, 


Liberty to apply. 
Messrs, A. K. Rudra & Co. + Solicitors for the Plaintiff, 
Mr. P. C. Chatterjee : Solicitor for the Defendant. 


8. K. R C. Sui? decreed, 
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Before Mr. Justice J, N Majumdar. " 


IN THE GOODS OF JAMES AOR CRAWFORD.*. - 


Leiters of adeinistratism, grani qj— Power of aitoruey "refer only "m Wu 
' “Whether it extends te the Codicil ‘alee—Chapter XXV Rila s(a) of thé 
. Original Side Rules bf the Calcutta. High Conrt; when applicable, - ' 

From the definition in General Clauses Act, Will ‘shall include’ a 

Rule Slt) of Chapter XXV of the Original Side Rules of Calontta aa 
‘Court applies only in a case of initial grant and not In' tho onse of grant 
wider section #98 of the fndian Sutveseion Act. 


Application for Letters of Administration by the ir Bank 


A 


-of India. yo: J 


' The material facts appear from the' jüdgment. ' nud 

Mr. B. C. Mitra fo the Applicant. —— 

The judgment of the Court was as follows: .,. 

J. N. Majumdar, J. 1—This i is an application by the Imperial 
Bank of India as Constituted Attorney of Coutts & Co. for 
Letters of Administration with a copy of the authenticated copy of 
the Will, dated sth July, 1933 and a Codicik dated the rath of 
July, 1933 executed by Late James Murt Crawford. Coutts & Co. 
were appointed executors under the said Will and Codicil probate 
whereof was granted to the said executor, dn the sth of September, 
1947, under the seal of the Principal Registrar of the Probate 
Division of His Majesty’s High Court of Justice in England. By 
a power of Attorney, dated the 11th of February, 1948 the said 
executors appointed the petitioner Bank their lawful attorney 
“to apply for and obtain in the name of the Bank a grant of Letters 
of Administration with a copy of the said Will annexed, to the 
Estate of the said deceased from the High Court of ‘Judicature 
at Fort William or any other competent Court in the Dominion 
of India * +  *. The Reglatrarin-Insolvency thinks (I) 
that the power of attorney does not entitle the Bank to apply for 
Letters of Administration with a copy of the Will and Codicil 
ahnexed because authority conferred is in respect of the Will only 
and not Codicil. (II) The Bank has not complied with Rule 5(a) 
of Chapter XXV of the Original Side Rules before the Grant 
could be made. As to (I) apart from the definition in the General 
Clauses Act (Act I of 1899) that Will shall include a Codicil, there 
is in the power of attorney & recital which runs as follows i— 


* Application for Letters of Administration, 
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And whereas Probate of the said Will (with a Codicil thereto 
not affecting the appointment of Executor) was on 5th September, 
1947 granted to us etc. It seems clear that the executor while 
empowering thé Imperial’ ‘Bank of India to apply for the Letters 
of Administration with a copy of the Will annexed was obviously 
thinking of the Will (with the Codicil, not affecting the appointment 
of Executor) I do not think that the power of attorney is defective 
by reason of the fact that the word Codicil was not particularly 
mentioned. I hold therefore that the Bank can &pply for Letters 
of Administration with a copy of the Will and Codicil as hes been 
done in this case. 

As to (II) Rule 5A provides :— 

"Tn all applications for Probate or for Letters of Administration 
with the Will annexed the petition shall stete the names of the 
members of the family or other relatives upon whom the estate 
would have devolved in case of an intestacy together with their 
present place of residence." In my judgment this Rule applies in 
a case of initial grant and. not in the case of a grant under 
section 228 of the Indian Succession Act. 

In these circumstances Letters of Administration with a copy 
of the authenticated copy of the Will and Codicil should be 
issued to the applicants as asked for. 

The costs of and incidental to this application will come out of 
the estate as between attorney and client. 


Certified for Counsel. 
8 K. R, C. : : Application £ranted. 
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APPELLATE CIVIL. 


Before Sir Arthur Trevor Harries, Kt., Chief Justice 
and Mr. Justice J. P. Mütter. 


RAJ KUMAR CHANDRA SINGH DUDHORIA 
AND OTHERS, 


p. 
THE MIDNAPORE ZEMINDARY CO, LTD.,* 


Constitution of India—Article 133— Appeal from an order of the High Court, 
whick ts not a final order, if lies to the Supreme Couri-—'Judgment, 
meaning of, as used in Article 153 of the Constitulion, 

From an order of the High Court, which is not a final order determining 
oace for all the rights and liabilities of the parties, no appeal would lie to 
the Supreme Conrt under Article 133 of the Constitution. 


Finality of the order must be finality in relation to the suit, If 
after the order the sult is still a live suit, no appeal Jies against that 
order. 


Abdul Rahman v. D. K. Cassim (y Sons (1); Mohammad Amin Bres, 
Ltd. v. Dominion of India (2); Rahimbhoy Habibhoy vw. Turner (3) 
referred to. 


The word ‘judgment’ appearing in Artlole 133 of the Constitution must 
be differentiated from the words ‘decree or final order’. 


If what is sought to be appealed from is neither a ‘decree’? nor a ‘final 
order’ then there can be no appeal. 


Application for leave to appeal to the Supreme Court. 
The material facts will appear from the judgment. 


Afr. Benoyendra Prasad Bagchi and Mr. Amiya Kumar 
Mukherjee for the Appellants. 


Mr. Jnanendra Nath Mukherjee for the Respondent. 
The judgments of the Court were as follows: 
* Application for leave to appeal to the Supreme Court No. s6 of t930 


In connection with Appeal from Original Decree No, 185 of 1940, 


(1) (1983) L- R. 60 L A. 76. 
(2) (1949-50) F. C. R. 842. 
(3) (1890) L. R. 181 A Q4. 
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Harries, C. J.:—This is an application for leave to appeal 
to the Supreme Court from a decree of an Appellate Bench of 
this Court dated November aa, 1949. It would appear that the 
amount involved far exceeds Rs. 30,000. But in my view we cam 
not grant leave to appeal in this case becanse the order is nota 
final order and it is not a case in which we could grant a certifl- 
cate that the case was a fit one for appeal. . 


The litigation bas had a long history. A suit was originally 
brought by the proposed zespondents Midnapore Zemindary Co. 
Ltd. as far back as the year 1930 claiming possession of five 
thousand bighas of Jand which was said to have emerged from the 
river Padma sometime before the year, 1937. Theclaim was dis 
missed by the trial court, but on appeal a Bench of this Court came 
to the conclusion that thess lands were accretions to lands of the 
proposed respondents and therefore that the proposed respon- 
dents were entitled to recover possession of the lands in suit and 


made a decree for possession. The Bench then went onto con- 


sider the question whether the Midnapore Z:mindary Co. Ltd. 
were entitled to masne profits. They came to the conclusion that 
there was a prayer for messe profis : but instead of deciding the 
question themselves they directed the court below to start an 
enquiry into the mesne profits. They further directed that it 
would be open to the court below to decide whether there was 
any liability fur sesme profits and of course it was only if they 
said that there was a liability that the question of amount would 
arise. The case therefore was remanded to the court of the 
learned Subordinate Judge who first considered whether there was 
a liability to pay sessa profits. He held that as the plaintiff had 
obtained a decree for possession the plaintiff was entitled to sesse 
profits up to the date of delivery of possession. The learned 
Judge however was of opinion that no rent had been paid and 
that there had not even beenan offerto pay rent. The court 
held following certain decision, that the appellants could claima 
set off against their liability to pay mesae profits and in the result 
the learned Judge was of opinion that no sum was payable for 
mesne Profis. In sbort he held that though the plainuff being 
entitled to possession would normally be entitled to mesne profits, 
nevertheless asthe other party, the proposed appellants, hada 
right of set off, no amount was due. 


From that decision of the learned Subordinate Judge an appeal 
was preferred to this Court and thig Court decided that the view 
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taken by the learned Subordinate Judge was not right and remam- 
ded the case to the learned Subordinate Judge to ascertain the 
amount of sesne profits to which the proposed respondents were 
entitled. It is from that order that the proposed appellants ask for 
leave to appeal to the Supreme Court. 


The order of this Court was made long before the Constitu- 
tion came into force, but the application for leave to appeal was 
not made until after the Constitution came into force. However, ^ 
I do not think that it is necessary to decide whether this apalica- 
tion is governed by section rog and section rro of the Code of 
Civil Procedure or by Article 133 of the Constitution because 
the result in my view would be the same whichever provision 
applies. 

The point taken against the proposed appellants is that the 
order is not a final order and on the face of it, it clearly is not 
a final order. The formal order drawn up by this Court is in 
these terms : 

“It is ordered that the decree of the court below be set aside 
and the case is hereby sent back to that court to be dealt with 
in accordance with the directions contained in the judgment of 
this Court of this day’s date in this appeal pronounced, a copy 
whereof is annexed hereto.” 


The formal order of this Court is in the ordinary form of 
orders of remand. 


Normally an order of remand cannot be described as a final 
order; but it is contended in this case that the order is final 
because it has decided that the proposed respondents were entitled 
to masno grofis. There does not seem to have been any doubt 
that as the proposed respondents obtained'a decree for possession 
the proposed appellants were liable to pay mesne profits. Tho 
only dispute was whether having regard to a right of set off any 
amount was actually due. The Subordinate Judge held that 
there was a liability to pay svesme profis, but he held that owing 
to a set off no amount was actually due. This Court has held that 
that view was erroneous and the learned Judge of the court below 
has been directed to ascertain the amount of mesne profits due 
in accordance with the provisions of the Judgment. What is said 
is that the judgment of this Court finally decided the question as 
to liability to pay ssas frosts and that being so, itis said that 
itis a final order. The matter decided by this Court went to 
the root of the whole case and therefore it is said that though 


Vor. .86.] HIGH COURT. 


there was a remand the order can be regarded as a final 
order. 


_ On behalf of the proposed respondents reliance has been 
placed upon the case of Abdul Rahman v. D. K. Cassim & Sons 
(1) and particularly upon the observations of Sir George Lowndes 
who delivered the judgment of the Board at page 81. Sir George 
Lowndes observed : 


"Lord Cave in delivering the judgment of the Board laid down, 
as the result of an examination of certain cases decided in the 
English Courts, that the test of finality is whether the order 
finally disposes of the rights of the parties, and he held that 
the order then under appeal did not finally dispose of those rights, 
but left them ‘to be detarmined by, the Courts in the ordinary 
way. It should be noted that the appellate Court in India was 
of opinion that the order it had made ‘went to the root of the 
suit, namely the jurisdiction of the Court to entertain it,’ and it 
was for this reason that the order was thought to be final and 
the certificate granted. But this was not sufficient. The finality 
must be a finality in elation to the suit. If, after the order, 
the suit is still a live suit in which the rights of the parties have 
still to be determined, no appeal lies against it under section 109{a) 
of the Code.” 


These observations of Sir George Lowndes were followed by 
the Federal Court in a case recently decided Mohammad Amin 
Brothers, Lid, v. Dominion of India (a). 


Learned Advocate for the proposed appellants has however 
argued that we should look to earlier Privy Council cases and 
in particular the case of Raktmbhoy Habibhoy v. Turner (3), 
Sir George Lowndes however pointed out that that case was 
decided upon the wording of the Code of Civil Procedure of 1882. 
It is true that Sir George Lowndes did say that the case of 
Rahimbhoy Habibhoy would have been decided in the same way 
under the present Code, but on the other hand, he does, in 


deciding the case, insist that the order must be final and further that . 
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the finality must be a finality in relation to the suit. Can it be . 


said that the order of this Court was final and put, ao end. to 
the suit altogether ? It certainly did not result in the end of 


(1) (1933) L. R. 6o I. A. 76. 
(a) [1949-50] F. C. R, 842. 


(3) (1890) L. R. 18 I. A, 6, : a wos Bytes 
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the suit and the finality cannot possibly be regarded as a finality . 


in relation to the suit, All that this Court held was that the 
learned Subordinate Jud ge was wrong in holding that a set off 
made a decree impossible. After the judgment of this Court 
the extent of tbe liability has still to be determined. In my view 
the order cannot possibly be described as a final order, but it is 
an ordinary order of remand and therefore no appeal could lie 
from it. 


Learned Advocate for the proposed appellants however suggest- 
ed that this was a preliminary decree and therefore being a decree 
an appeal would lie. But as I have said, the formal order of this 
Court is in the form of an order of remand and it does not 
purport to be a preliminary decree forever settling certain issues. 
I do not think it can possibly be said that the order of this Court 
amounts to a preliminary decree and therefore no appeal lies 
because the order does not amount to a decree. 


Learned Advocate for the appellants however urged that if 
the case falls within Article 133(1) of the Constitution they would 
have a right of appeal because that Article gives a tight to appeal 
from any judgment, decree or final order in a Civil Proceeding 
of a Hish Court, if the High Court certifies etc. The argument 
of the learned Advocate is that even if the order of this Court 
amo unts to neither a decree nor a final order there is a judgment 
and that is appealable. 


It appears to me that the word "Judgment? must be differen- 
tiated from the words ''decree" and “final order”. If what is 
sought to be appegled from is neither a decree nor a final order, 
then it appears to me there can be no appeal because a judgment 
bad been delivered in the case. If appeals lay from all judgments 
then the words "decree or flaal order" were unnecessary and it 
appears to me that if this Court holds that the order sought to be 


appealed from is nota final order, then no appeal can lie because. 


there was a Judgment upon which the order sought to be appealed 
from was drawn up. It is unnecessary in this case to consider 
in detail what meaning should be given to the word “judgment” 
in Article 133 of the Constitution, but it does seem to me that 
a moaning cannot be given to it so that a party would have a right 
to appeal from an order which was not final, though Article 133 
only gives a right to appeal froma final order., To give a right 
meaning of word “judgment” too wide a meaning would be to give 


a 
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a right of appeal from an order which was not final and from a 
formal adjudication which could not bs described as a decree. 
Whatever meaning is given to -the word "judgment" it must be 
some meaning which would give effect to the words following, 
namely, “decres or final order”. In my view as the order in 
question is not a final order no appeal would lie under Article 133 
of the Constitution though there was a judgment of this Court 
upon which the order was based. 


In my view the proposed appellants are not entitled to appeal ' 


and there is really no hardship. Once the Subordinate Judge 
has ascertained the meswe profits and made a decree it would be 
open to the proposed appellants to appeal to this Court and then 
to appeal to the Supreme Court, if they so desire. In that appeal 
the queetion of liability to Day mesne Droits will be open to the 
proposed appellants. 


In the result therefore this petition fails and is dismissed with 
coste—the hearing-fee being assessed at four gold mohurs, The 
costs will include the costs of an application for atay of proceedings 
in the Court below. We assess the hearing-fee in that application 
at one gold mohur. 


J. P. Kitter, J. :—I agree, 
R M, Leave refused. 
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SUPREME COURT. 


Present : Shri Harilal J. Kania, Chief Justice, Mr. Justice 
Saiyid Far! AH, Mr. Justice M. Patanjak Sastri, Afr. 
Justice Mehr Chand Mahajan, Mr. Justice Bijan 
Kumar Mukherjea and Mr. Justice 
SwdAi Ranjan Das. 


PROVINCE OF BOMBAY 
v. 


KHUSHALDAS S. ADVAN! 
(SINCE DECEASED) AND AFTER HOI 
GovINDRAM KHUBHALDAS ADVANI AND OTHERS. 


Cerborari, IVri£. of — Hiwisierial acts—Administrative Acts—Judicial and 
quasi Judicial Aci —"Judicial" interpretation ef—Judicial Act and 
administratios acts, difference—lhs essentia! elements for a writ of 
certlorari—Bombay Land Regulation Ordinance (V af 1947), secilons 
3) 4, Ór 10, 13—" Public. purpess’’, existence 'ef—Determination, if an 
adminstrative acíi—Determiuailen, if rests on the opinion of Gevern- 
mont alens—Gowernment of India Act 1935, sectlen 176—Prager 
fer writ of certiorari, if comes within the term “swp — Deter- 
mination of public purpo.s—Objeciive standard—Personal satisfaction 
of authority regarding an Act, if an executive act—Delegation of 
power to anthority by legislature—Authority makes wrong decision— 
Writ of cectiovarl, if can be tssusd—Constrauction—Same term used in 
different statutes, if bear ths sawe connotation in all tho diferent 
statutes—Presumption, if any, whether te be mads in favour ef the 
liberty of the subjects—"Governor,” “Provincial Government if have 
the same meaning tinder Gevernsient of India Act 1935—Gevernment 
of India Act, section 300(1), chapter III, Part VII—Preliminary enquiry 
held im a quasi judicial watter—The decisien or act, if changes its charac- 
ter as an adwdxistrative act. 

Per Kania, C. J.: The writ of certiorari does not lie to remove an 
order merely ministerial, such as 2 warrant but It Iles to remove and adjudi- 
cate upon the validity of acts judicial. 

The tem ‘judicial’ does not necessarily mean acts of a judge or legal 
tribunal sitting forthe determination of matters of law buta judicial act 
as distingcished from an administrative act seems to bean act done by oom- 
petent authority, upon consideration of facts and circumstances and impos- 
ing liability or affecting the rights of others. 

Frome United Breaeries Co. v. Bath Justices (1) approved, 

Queen v. Corporation of Dublin (a) applied, 


(1) [1926) A. C. 586 (60). 
(2) (1878) a L. R. Ir, 371 (326). 
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It is not necessary that the body having legal authority to issue the 
Qrder against which the writ is prayed should bea Court of justine; it is 
enough, If ít is exercising, after hearing evidence, judicial functions in the 
sense that it has to decide on eridence between a proposal and an oppoel- 
tlon ; if it Isa tribunal which has to decide rights after hearing. evidence 
and opposition it Is amenable to the writ of certiorari, ^ 

The King v, London County Council (1) approved. 

Four elements are neceesary for a writ of certiorari to be issued, Thess 
are: wherever any body of persons (1) having legal authority (a) to deter- 
mine questions affecting rights of snbjects and (3) having the duty to act 
jaditolally (4) act in the exercise of thelr xd authocity—a writ of certiorari 
may issue, 

The words of section 3 of the Bombay Land Requisition Ordinance (V of 
1947) read with the proviso and the words of section 4 taken along with the 
scbeme of the whole Ordinance, do not import into the decision of the 
public purpose the judicial element required to make the decision judicial or 

quasi-]udicial and It is therefore an administrative act. 


Per Fasl AH, J. ; A petition fora writ ot certiorari can succeed only 
if two conditions are fulfilled ; firstly, the ord-r to be quashed is passed by 
an Inferior Court or a person or autbority exercising a judicial or guasi- 
judicial function and secondly such Court or guasi-judirlal body has acted 
in excess of Its legal authority. Though the second element is present In 
this case yet since the requisitioning of the premises under section 3 of 
the Ordinance was a purely administrative act and did not involve any duty 
to decide the existenoe of a public purpose or any other matter judicially 
or guasi-fodiclally, the writ af cerriereri cannot be Isaned. 


Per Mahajan, J.: The phrase “judicial act" must be taken in a very 
wide sense including many acts that would not ordinarily be termed judicial 
The giving of a certificate by a medios] man vic. The Chlef Medical Officec 
under Workmen's Compensation Aot, 1925, [The King v. Postmaster General 
(a), the certification by Medical Officer as to mental deficiency af the hoy 
under the Mental Deficiency Act, 1913 [Rex v. Boycott (3:] the grant of a 
licence under the Cinematograph Aot, 1909, [The King v. Electricity Com- 
missioners (4)) are in the nature of a jodicial act i. e, quasi-judicial act within 
the mischief of the remedy of certisrari. 
` Dissentiente - As the Government is & body of persons having 
legal authority under the Bombay Land Acquisition Ordinance to determine 
questions affecting the rights of subjects and as Its duty is to sct jodiclally, 
its acts amount to judicia] acts. 

Section 3 of the Ordinance does not mean that determination of “public 
purpose" js a matter which rests in the opinion of the Government alone 

(1) [1931] 2 K. B. a15 (233). 

(a) [1923] 1 K. B, 291. 

(3) [1939] 2 K. B 651. 

(4) [1924] 1 K. B. 171, 
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and that the decision of the facts mentioned in the proviso also depends oa 
that opinion and eren if the determination be made objectively these matters 
cannot be determined by making administrative enquiries only and without 
hearing persons concerned. 

^A writ of certlerari falls within tbe expression “sue” used in. section 176 
of the Government of India Act, 1935. " 


Per Mukherjea, J.1 Writ of certlereri has been issued to rating en 
tities, Looncing Justices, Electricity Commissioners, the Hoard of Education, 
the General Medica] Council, the inns of Court, Assessment Committees, the 
Commissioner of Taxation and various other authoritles who could be 
regarded as pecformlug some sort of judicial or sembjudicial function though 
they have no authority to try oases or pass judgments in the proper senso 
ot the word, 

Halsbury’s Laws of England (sud Edition) Vel. 26 p. 284 referred to. 


An act is not necessarily judicial boonuse it affecta the rights of subjects. 
It must be something which conforms to an Objective standard or ariterion 


laid down or recognised by law and the soundness or otherwise of the . ,, 


determination must be capable of being tested by the same extemal 
standard. l 


.  Genorally speaking, whece the language of a statuto indioatea with sufi- 


* ciont clearness that the personal satisfaction of the authority on certain 


matters about whioh he bas to form an opinion founds his jurisdiction to do 
certain acts or make certain orders, the function should be regarded as an 
executive function, 


Liversidge v. Anderson (1) referred to. 
Even when the language of the statute is such that It confers an 


unlimited discretion on the executive, there ate oases where a duty on the , 


part of the authority to act jcdicially has beea sought to be spelt out of 
the other provisions in the statute, particularly those whioh relate to the: 
holding of pubiic enquiries and consideration of objectlans by tho authorities 
coaoerned. 


. Phoenix Association Company v. Minisier of Tewn and Country Planning’ 
(3) referred to. 

Where the legislature delegates power to an authority and the authority 
makos a wrong decision either of facts or law, it can be oorreoted by an 
appellate tribunal, if there is any, bnt not bya writ of cerHerari, as every 
authority, if it acts within jurisdiction is competent to decide both rightly or 
wrongly. 

Queen v. Commissioners for special purposes of the Income Tax (3) 
approved, i 

Section 3 of the Ordinance along with the proviso indicates that whereas 
the act of requisitioning land is left to the executive disxetion of the 

(1) [1942] A. C. 206, 

(2) [1947) 1 All. E. R. 454. 

(3) (1888) a1 Q. B, D. 313 (319). 
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. Provincial Government, the power of requisition oan only be exercised when 


It is for a public purpose and it cannot be exercised whon the land sought 
to be requisitioned is used for Publio religious worship or for any other 
purpose specified In the Official Gazette by the Provincial Government. 


` The words “public purpose" in this section placed at the end of the 
sectlog Indicates that it is an independent fact, the existence of which 
enables the executive to move ic tho matter of requisitioning property but 
it is itself not dependent on the personal opinion of the executives 


In construlog an expression in a particular statute which also ocours 
in other statutes mere similarity or even Identity of objects cannot justify us 
in coming to the conclusion that the legislature must have meant the same 


. thing in all the several statutes where the language is not identical, If 


there is any presumption at all it is in favour of the liberty of the subject 
and any law which euoroeohes upon such liberty must be construed strictly 
and should not be carried beyond what the actual words used mean in their 
plain grammatjoal sense, 


A conspectus of the whole of the Bombay Ordinance leaves a clear im- 


pression that it was not the intention of the framers of the Ordinance to 
gtve an unlimited and unfettered discretion to the Executive Government in 


ithe matter of requisitioning Property, The-duty to act judicially is implicit 


In section 3. 


The determination of the existence of "public purpose" involves dool- 
sion on questlon of both facts and law and authority empowered to decido 
must have to ascertain ‘the law asalso the fact, This is a clear index of a 
duty to act fadicially. 2 

Public purpose must exisi as a fact and the Provincial Government 
must satisfy itself as to its existence before itoan take any steps in requisi- 
tloning property ; but it ia not for the Provincial Govern ent to decide the 
matter finally or conclusively, and its decision on this prelininary point would 
be open to enquiry by superior Courts, ^ - 

Bunbury v. Fuller (1); Prase v. Chaytor (3) ; Colonial Bank of Australasia 
ve Willan (3) approved. 

Rex v. Woodhouse (4) and Rex v. Bedford (5) discussed. 

The Governor Is the executive head of a Province and all the executive 
acts are done in his name. But that doesnot meen that Government ofa 
Province ls vested solely in the Goveraor or that the expresalons “Governor” 
and ‘Provincial Gorecnment” have the same meaning and connotation in the 
Constitution Act, 1935. ' 

Section 306 (1) of the Constitution Aot aloog with the proviso lays down 


in cker terms that the provision of this section shall not be construed as 


(1) (1853) 9 Exeh. Iq, 

(a) (1863) 3 B. & S. Gao. l , 

(3) 1874] L R. 5 P. C. 417 (448). 
(4) [.906] a K. B. sot. 

(9 [1906] 1 K. B. 365. sae 
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restricting in any way the right of any person to bring against the Federa- 
tlon, a ['rovince or the Secretary of State such proceedings as are mentioned 
in Chapter II! of Part VII of the Act. 


In the present case the act of requisition which purports to have been 
done under the sanction of municipal law and In exercise of the powers 
conferred by such law cannot be an act of state. 

Per Das, J.: The earlier part of section 3 by the use of the words 
“to do so” included the question of a publio purpose and the entire composite 
matter, namely, the necessity or expediency for requisitioning land for 
a public purpose had been left to the subjective opinion of the Provincial 
Government. i 

Seotlon 3 of the Ordinance on proper construction would read as 
follows :— ] 

“If in the opinion of the Provincial Government it is necessary or 
expedient to requleltion any land for a pub!lo purpose, the Provincial Govern- 
meat may, by an order in writing, requisition any land for a public 
purpose.” . 

The legislative authority meant, not that there must be a publio purpose 
as an objective fact to be determined fodiclally which determination was 
to be subjeat to the scrutiny of the Court but, that the Provisolal Govern mont 
sbould be of opinion that a public purpose existed for the advancement of 
which St was necessary or expedient to requisition land, 


Where the legislature has confided the power of doing an act to a part 
cular body with a discretion how it ls to be used, the act [s purely an 
administrative i. o. an exeontive act as opposed to a Judicial or quasi-judicial 
act and in absence of proof of bad faith the Court has no jurisdiotion to 
Interfere with that discretion and certainly not by the high prerogative 
writ of certiorari. Usually this discretion is confided by the use cf the 
expressions like "If it appears tu”, “If in the opinion oi" or "If so and so is 
satisfied.” P 

Mayor etc. of Westminister v Londen and North-Western Failoay Com- 
pany (1) and Balvant Remchandra Net» v. Secretary o/ State (2) referred to. 

There can be no doubt that the section left It to the Provinelal Govern- 
ment to form its own opinion on the entire matter, namely, whether it was 
neccesary or expedient to requisition any law for a publio purpose and to act 
upon that opinion and the formation of opinion on the whole matter and 
the act founded thereon was nothing but a purely administrative (ie. 
executive) acte £ 

While the presence of two parties besides the deciding authority will 
prima acie and in the absence of any other factor impose upon the authority 
the duty to act judicially, the absenoe of two such parties is not decisive 
in taking the act of the authority ont of the oategory of guesi-Judictal act 
{f the authority [s nevertheless required by the statute to act judicially, 


(1) [1905] A. C. 426, 
(3) I. L. R. [1905] Bom. 480 (503). 
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. 
The provisions for obtaining information and for getting inspection 
under sections 10 and 13 respectively cannot be read as provisions for a 


Judicis! or quasi-judicial enquiry, nor was such so-called enquiry obligatóry 
at all. 


Although preliminary enquiry had to Be done in a quasi-judioclal manner, 


that fact could not alter the nature or character of the ultimate administra- 


tive Act—It would remain an administrative act and oodd not be touched by 
certiorari, 


Appeal (Civil) No. III of 1949 from the judgment of the 
Bombay High Court (Chagla, C. J. and Tendolkar, J dated 
the 4th day of January, 1949 in Appeal No. 65 of 1948. 

The Opposite Party (Province of Bombay) is the Appellant. 

Appeal under section 205 of the Government of India Act, 
1935. 


Petition for a writ of ærtiorari and an order under section 45 
of the Specific Relief Act. 


The material facts will appear fiom the judgments. 


Shrt M. C. Sstaload, Attornsy-Generul for India, Shri C. E, 
Datktary, Advocate-Gerersi of Bombay (Shri G. N. Joshi and 
Shri M. M. Desai, Advocates, Supreme Court, with him), instruc:ed 
by Shri Ranjit Singh Narula, Agent, for the Appsllant, 


Shri H. M. Seervai, Shri R. J. Joshi and Shri Rameskwar 
Nath, Adeecates, Supreme Court, instructed by Skri Rafinder 
Narain, Agent, for Respondents Nos. «(a) and r(b). 


The judgments of the Court were as follows ; 


Kania, C. J.:—Tnis is an appeal from a judgment of the 
High Court at Bombay and it relates to the power of the High 
Court to issue a writ of certiorari against the Province of Bombay 
to quash an order to requisition certain premises. The material 
facts, as stated in the judgment of the High Court, are these. 
One Abdul Hamid Ismail. was, prior to the 29th of January, 1948, 
the tenant of the first fluor of a building known as “Paradise” at 
Warden Road, Bombay, the landlord of which was one Dr. M. D. 
Vakil. On the sgth January 1948, Ismail assigned his tenancy 
to the petitioner and two others, the son and brother's daughter's 
son of the petitioner (the respondent). All the three assignees 
were refugees from Sind. On the 4th February 1948 the petitioner 
went into possession of the flat. On the a6th February 1948, 
the Government of Bombay issued an order requisitioning the flat 
under section s of the Bombay Land Requisition Ordinances 


September, 15. 
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(V--of 1947} which came into -force-on the 4th December, 1947. 
On the same day Dr. Vakil was informed that thé Governtient 
had allotted the premises to Mrs, C. Dayaram who was also a 
refugee from Sind. Further orders were issued authorising an 
Inspector to take possession of tbe premises. On the 4th 
March 1948, the petitioner filed a petition for a writ of certiorari 
and an order under section 45 of the Specific Relief Act. The 
petition was heard by Mr. Justice Bhagwati who, infer alia, granted 
the writ against the Province of Bombay and the Secretary etc. 
On appeal, the appellate Court confirmed the order as regards 
the issue of the writ of certiorari against the appellant, but 
cancelled the order as regarda the other parties. The appellant 
has come on appeal to this Court. 


The learned Attorney-General, on behalf of the appellant, 
urged the following three points for the Court's consideration : 


(1) (a) Having regard to the provisions of Ordinance V of 


1947, whether the order in question was gwasf-judicial or only 
administrative ? 


(b) Assuming the order to be of a gwasi-judicial nature, whether 
it was a case of want or excess of jurisdiction, or it was only 2 
case of mistake of law ? 


(s) Whether a writ of certiorari can be issued against the 


appellant, which for its actions under the Ordinance, represents 
the Crown ? 


(3) Whether the order in question was made for a public 
purpose ? 

Sections 3, 4, 10 and 12 of the Ordinance which are material 
for the discussion in this appeal run as follows : 


“3. Reguisition of land.—lf in the opinion of the Provincial 
Government it is necessary or expedient to do so, the Provincial 
Government may by order in writing requisition any land for any 
public purpose : 

` Provided that no land used for the purpose of public religious ` 
worship or for any purpose which the Provincial Government 
may specify by notification in the Official Gazette shall be requi- 
sitioned under this section. 

4. Requisition of vacant féremises.—(1) If any premises situate 
in an area specified by the Provincial Government by notification 
in the Official Gazette sre vacant on the date of such notification 
and whenever any such premises become vacant after such date 
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elther by the landlord ceasing to occupy ihe premises, or by the 
termi^ation of a tenancy, or by the “eviction of a tenant, or by 
the release of the premises from requisition or otherwise, the 
landlord of such premises shall give intimation thereof in the 
prescribed form to an officer authorizsd in this behalf by the 
Provincial Government. 


(2) Such intimation shall be given by post within one month of 
the date of such notification in the case of premises which are 
vacant on such date, and in other cases within seven days of the 
premises being vacant. 

(3) A landlord shal! not, without the permission of the Provin- 
cial Government, let the premises before giving such intimation 


and for a period of one month from the date on which such inti- 
mation is given. 


(4) Whether or not an intimation under sub-section (1) is 


given, and notwithstanding anything contained in section 3, the 
Provincial Government may by order in writing requisition the 
premises and may,,use or deal with the premises in such manner 
as may appear to it to be expedient. ’ : 


(5) Any landlord who fails to give such intimation within the 
period specified in sub section (2), shall on conviction, be punish- 
able with fine which may extend to one thousand rupees and any 
landlord who lets the premises in contravention of the provisions 
of sub-section (3), shall, on conviction, be punishable with impri- 


sonment which may extend to three months or with fine or with 
both, 


IO. Power to obtain isformation.—{t) The Provincial Govern- 
ment may, with a view to carrying out the purposes of this Ordi- 
nance, by order require any person to furnish to such authority 
as may be specified in the order such information in bis Possession 
relating to any land which is requisitioned or is continued under 
requisition or is intended to be requisitioned or continued under 
requisition. 

(2) Every person required to furnish such information as is 
referred to in sub-section (1) shall be deemed to be legally bound 
to do so within the meaning of sections 176 and GT] of the Indian 
_ Penal Code (XLV of 1860). 

1f. Power to enter and inspect Jand.—VWithout prejudice to any 
powers otherwise conferred by this Ordinance any officer or person 
empowered in this behalf by the Provinciak Government by general 
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ot special order may enter and inspsct any land for the purpose 
of determining whether, and, if so, in what manner, an order under 
this Ordinance should be made in relation to such land, or with 
& View to securing compliance with any order made under this 
Ordinance.” 


On the first question, it was pointed out that under section 3 of 
the Ordinance the decision of the Provincial Government to 
requisition certain premises is clearly a matter of its opinion and 
therefore not liable to be tested by any objective standard. It 
was urged that the decision as to whether the premises were 
required for a public purpose was also a matter for the opinion of 
the Provincial Government, and not a matter for judicial investi- 
gation, and therefore the making of the order was in no sense a — 
guasi judicial decision, but an administrative or ministerial order. 
In this connection it was pointed out that unlike the Land Acqui- 
sition Act there was no provision in the Ordinance for issuing & 
notice, or for inquiries to be made, or for rival contentions to be 
examined and evidence to be weighed before a decision is arrived 
at It was pointed out that if public purpgse was outside the 
scope of the opinion of the Provincial Government, the section 
would have run: "If for any public purpose in the opinion of 
Government... 


A discussion about the distinction between judicial and guast- 
judicial functions is not useful in this caso as the point for deter- 
mination is whether the order in question is a gwast-judicial order 
or an administrative or ministerial order. In Queen (John Af 
Evoy) v. Dublin Corporation (1), May C. J. in dealing with this 
point observed as follows:—'"It is established that the writ of 
certiorari does not lie to remove an order merely ministerial, such 
as a warrant, but it Jies to remove and adjudicate upon the vali- 


dity of acts judicial. In this connection, the term ‘judicial’ 


does not necessarily mean acts of a judge or legal tribunal sitting 
for the determination of matters of law, but for the purpose of 
this question a judicial act seems to be an act done by competent 
authority, upon consideration of facts and circumstances, and 
imposing liability or affecting the rights of others". This defini- 
tion was approved by Lord Atkinson in From United Breweries 
Co. v. Bath Justices (2) as the best definition of a judicial act as 
distinguished from an administrative act. i 


(1 )(1878] 9 L. R. Irish 371, 376. 
(a) [1936] A. C, $86, 603, 
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A distinction between the nature of the two acts has been 
noticed in a series of decisions. This Irish case is one of the 
very early decisions. On behalf of the respondent it was com 
tended that as stated by Chief Justice May, whenever there is 
the determination of a fact which affects the rights of parties, 
that determination isa qwasi-judicial decision and, if so, a writ 
of certiorari will lie against the body entrusted with the work of 
making such decision. As against this, it was pointed out that 
in several English cases emphasis is laid on the fact that the 
decision should bea judicial decision and the obligation to act 
judicially is to be found inthe Act establishing the body which 
makes the decision. This point appears to have been brought 
out clearly in Zhe King v. The Electricity Commissioners (1), 
where Lord Justice Atkin (as he then was) laid down the following 
test. "Wherever any body of persons having legal authority to 
determine questions affecting the rights of subjects, and having 
the duty to act judicially, act in excess of their legal authority 
they are subject to the controlling jurisdiction of the King’s Bench 
Division ex-rcised in these writs.” Tais passage has b:en cited 
with approval in numerous subsequent decisions and accepted 
as laying down the correct test. A slightly more detailed exami- 
nation of the distinction is found in Zhe Xing v. London County 
Counci (8), where Scrutton L J. observed as follows :—It is not 
nhecesary that it should be a court in the sense in which this 
court is a court ; it is enongh if itis exercising, after hearing evi- 
dence, judicial functions in the sense that it has to decide on 
evidence between a proposal and an opposition ; and itis not 
necessary to be strictly a oourt ; if it isa tribunal which has to 
decide rights after hearing evidence and opposition, it is amen- 
able to the writ of certiorari.” Lord Justice Slesser in bis judg- 
ment at page 243 separated the four conditions laid down by 
Atkin L. J. under which a rule for certiorari may issue. They 
are: wherever any body of persons (1) having legal authority (2) 
to determine questions affccting rights of subjects and (3) having 
the duty to act judicially (4) act in excess of their legal autho- 
rity—a writ of certiorari may issue. He examined each of these 
conditions separately and came to the conclusion that the existence 
of each was necessary to determine the nature of the actin ques 
tion. In the Ayots of Garabandhe and other villages v. Zamindar 


(1) (1924) 1 K. B. 171. 
(a) [1931] a K. B. 215 233. 


349 
Cyn, 


1950; 
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of Parlakimedi (1), Viscount Simon, L. C, in delivering the Jadg- 
ment of the Board, accepted the test of these four conditions to 


Pria Bombay determine the nature of theact. He stated: “This writ does 


Khushaidas'S, 
Advagl. 


Kania, C. F. 


not issue to correct purely executive acts but, on the other hand, 


‘its application is not narrowly: limited | to inferior ‘courts’ in the 
„strictest sense. Broadly speaking, it may be said that. if the 


act done by the inferior body isa judicial act, as disinguished 
from being a ministerial act, certiorari will lie, The remedy, in 
point of principle, is derived fromthe superintending authority 
which the Sovereigo's superior courts and in particular the court 
of King's Bench, possess and exercise over inferior jurisdictions. 
This principle has been transplanted to other parts of King's 
Dominions and operates, within certain limits, in British India.” 
In Franklin v. The Minister of Town and Country Planning (2), 
the points of distinction are agajn noticed. The question arose 
inrespect of the town and country planning undertaken under 
the relevant Statute. on the order of the Minister following a 
public local inquiry under the provisions of the Act. The ques 
tion was whether the order of the Minister wasa qwasi-judicial 
act or a purely administrative one, Lord Thankerton pointed 


.out that the duty was purely administrative but the Act prescribed 


certain methods or steps inthe discharge of that duty. Before 
making the draft order, the Minister must have made elaborate 
inquiry into the matter and have consulted any local authorities 
who appear to him to be concerned and other departments of the 
Government. The Minister was required to satisfy himself that 
it was a sound scheme before he took the serious step of issuing 
a draft order. For the purpose of inviting objections and where 
they were not withdrawn, of having a public inquiry to be held 
by someone. other than the respondent, to whom that person 
reports was for the further information of the respondent for 
the final consideration of the soundness of the scheme. He 
observed: “I am of opinion that no judicial duty is laid on the 
respondent in discharge of these statutory duties and that the 
only question is whether he has complied with the statutory direc- 
tions to appoint a person to -hold the public enquiry and to consi- 
„der thet person's report.” f 

Learned counsel for the respondent referred to several cases 
but in none.of them the dicta of Atkin L» J. or the four conditions 
analysed by Slesser L. J. have been suggested, much leas stated 

(1) (1943) L. R. 70 L A, 199. I NE. 

(8) [1948] A. C. 87, 102, å AE eo 
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to be not the correct tests. The respondents argument that 
whenever.there is a determination of a fact which affecis the rights 
of parties, the decision 1» gwast judicial, does not appear to be 
sound. The observations of May C. J., when properly read, in- 
cluded the Judicial aspect of the determination in the words used 
by him. Iam led to tbatcorclusion because after the test of 
Judicial duty of the body making the decision was expressly stated 
and emphasized by Atkin and Slesser, L. JJ. in no subsequent 
decision it is even suggested that the dictum of May C. J. was 
different from the statement of law of the two Lord Justices or 
that the latter, in any way, required to be modified. The word 
“quasi-judicial” itself necessarily implies the existence of the 
Judicial element in the process leading to the decision. Indeed, 
in the judgment of the lower court, while it 1s stated at one place 
that if the act done by the inferior body isa judicial acr, as dis 
tinguished froma ministerial act, certiorari will lie, a litle later 
the idea has got mixel up where it is broadly stated that when 
the fact has to be determined by sn objective test and when 
that decision affects righis of someone, the decision. or act is qwasi- 
Judicial. This last statement overlooks the aspect that every deci- 
sion of the executive generally is a decision of fact and in most 
cases affects the rights of someone or the other. because an 
executive authority has to determine certain objeciive facis asa 
preliminary step to the discharge of an executive function, it does 
not follow thatit must determine those facts judicially. When 
the executive authority bas to form an opinion about an objective 
matter asa preliminary step to the exercise of a certain power 
conferred on it, the determination of the objective fact and the 
exercise of the power based thereon are alike matters of an ad- 
ministrative character and are not amenable to the writ of eezisrari. 
Observations from different decisions of the English Courts were 
relied upon to find out whether & particular determination was 
gwasi-judicial or ministerial In some cases it was stated that 
you require a proposition and an opposition, or thata /is was 
necessary, or that it was necessary to have aright to examine, 
cross-examine and re examine witnesses. As has often been stated, 
‘the observations ina case have to be read along with the facts 
thereof and the emphasis in the cases on these diff:rent aspects 
is not necessarily the complete or exhaustive statemenis of ihe 
fequirements to make a decision gwasi-judicial or otherwise. At 
seems to me that the true position is that when t!e law- under 
which the authority js making a decision, itself requires a judicial 
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approach, the decision will be gwasi-judicial. Prescribed forms 
of procedure are not necessary to make an inquiry judicial, pro- 
vided in coming to the decision the well-recognised principles of 
approach are required to be followed. In my opinion the con- 
ditions laid down by Slesser L. J. in his judgment correctly bring 
out the distinction between a judicial or qwasi-judicial decision on 
the one hand and a ministerial decision on the other 

, On behalf of the respondent it was strongly urged that even 
applying these tests the decision of the Provincial Government 
under section 3 is qwasi-judicial. The decision whether the 
premises were required for a public purpose was contended not 
to be a matter of opinion. The power to make inquiries under 
sections ro and 12 were strongly relied upon in this connection. 

Two cases were strongly relied upon by the learned counsel for 
the respondent in support of his contention that the order in 
the present caso was gwasi-judicial. The first is Zhe King v. 
Postmaster General (1). In that case an employee claimed 
compensation under the Workmen’s Compensation Act. The 
compensation was payable to him if the workman obtained a 
certificate of the certifying surgeon that he was suffering from 
the telegraphists’ cramp and was thereby disabled. A medical 
practitioner was appointed by the Secretary of State and was given 
powers and duties of a certifying surgeon under section 4 of the 
relevant Act. By an order of the Secretary of State made in 
pursuance of that section it was provided that so far as regards 
the post office employees, the post office medical officer “under 
whose charge the workman is placed shall, if authorized to act,” 
be substituted for the certifying surgeon in cases of telegraphists’ 
cramp. It was the practice of the post office to refer all cases 
of such cramp to the chief medical officer of the post office and 
this reference was relied on as constituting him the substitute 
for the certifying surgeon under the Act and Order. The appli- 
cant suffering from telegraphists’ cramp was on the capitation list 
of the local post office medical officer but in fact never consulted 
him. On her claiming compensation for telegraphists’ cramp 
the case was referred to the chief medical officer in accordance 
with the usual practice who certifled that the applicant was not 
suffering from such cramp. It was held that the giving of the 
certificate was therefore the appropriate subject of proceedings 
by way of certiorari. In rejecting the argument that on the issue 
of such certificate no right to obtain a writ came into existence, 
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because the certificate was a mere nothing as it had to be followed 
by another examination and inquiry, Lord Hewart, C. J. observed 
as follows: “I do not think that it was contemplated at all that 
the judgment of the medical referee should in the smallest degres, 
be fettered or influenced by a certificate given by a wholly 
unauthorized person and I do not think Mrs. Carmichael would 
be in the same position before the medical referee as that in which 
she would have been if there had been a refusal on the part of 
the proper officer to give her any certificate at all" A surgeon’s 
certificate which gave. or deprived a person of right to compen- 
sation was thus considered a judicial act and if the person had 
no jurisdiction to give such a certificate a writ of certiorari was 
considered the proper remedy. It should be noticed that in this 
case R procedure of inquiry was provided under the Act. The 
case was under entirely different provisions of the Workmen’s 
Compensation Act, which, inter aHa, gave a right of appeal against 
the surgeon's decision. It may be further noticed that the sub- 
sequent right to obtain compensation started with the certificate 
in question and was not an independent act of the deciding 
authority having no connection or concern and not influenced by 
this decision, A similar decision in respect of the mental capa- 
city of a boy in a school is in Rex v. Boycott and others (rt) In 
that case also the opinion of the examining doctor, which had 
to be followed by subsequent examination and inquiry, was con- 
sidered subject to a writ of cerzíorari because that decision directly 
related to the boy and was the starting pointfor proceeding under 
the Detention Act and the Mental Deficiency Act. 

Bearing in mind the important factor which distinguishes a 
quasi-judicial decision from an administrative act, it is next necee- 
sary to find out whether the action of the Provincial Government 
permitted under section 3 of the Ordinance, read along with the 
scheme of the Ordinance is a gwast-judicial decision or an adminis- 


trative act. Section 3 of the Ordinance permits the Provincial ' 


Government, ifin its opinion it is necessary or expedient to do 
so, to make an orderin writing to requisition any land for any 
public purpose. Keeping aside for the moment the proviso to 
the section, it is not seriously disputed that the subjective opinion 
of the Provincial Government in respect of the order of requisi- 
tion is not open to challenge by a writ of ertisrari’ The Ordi- 
nance has left that decision to the discretion of the Provincial 
Government and that opinion cannot be revised by another autho- 
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rity. It appears therefore that except when mala Ades are clearly 
proved, that opinion cannot be questioned. The next question 
is whether the requirement "for any public purpose" stands on 
the same footing. On behalf of the appellant, it was argued that 
the opinion of the Government, that it is necessary or expedient 
to pass an order of requisition, stands on the same footing as its 
decision on the public purpose. In the alternative it was urged 
that the two factors, vfs., necessity to requisition and decision 
about public purpose, form one composite opinion and the com- 
posite decision is the subjective opinion of the Provincial Govern- 
ment. The third alternative contention was that the decision of 
the Government about a public purpose is a fact which it has to 
ascertain or decide, and thereafter the order of requisition has 
to follow, The decision of the Provincial Government as to the 
public purpose contains no judicial element in it. Just as the 
Government has to see that its order of requisition is not made 
-in respect of land which is used for public religious worship or 
is not in respect of land used for a purpose specified by tbe Pro- 
vincial Government in the Official Gnzette, (as mentioned in the 
proviso :o section 3) or thatthe premises are vacant on the date 
when the notification is issued (as mentioned in section 4 of the 
Ordinance), the Government bas to decide whether a particular 
object, for which it is suggested that land should be requisitioned, 
was a public purpose. 

In my opinion, this third alternative contention is clearly 
correct and it is unnecessary therefore to deal with the first two 
arguments, There appears nothing in the Ordinance to show 
that in arriving at its decision on this point the Provincial 
Government has to act judicially. Sections 10 and 13, which 
were relied upon to show that the decision was gwasi-judicial, in 
my opinion, do not support the plea, The inquiries mentioned 
in those sections are only permissive and the Government is not 
obliged to make them. Moreover, they do not relate to the pur- 
pose for which the land may be required. They -are in respect 
of the condition of the land and such other matters affecting land. 
Every decision of the Government, followed by the exercise: of 
certain power given to it by any law is not necessarily judicial or 
qwasi-judicial. The words of section 3 read with the proviso, 
and the words of section 4 taken along with the scheme of the 
whole Ordinance, in my opinion, do not import into the decision 
of the public purpose the judicial element required to make the 
decision Judicial or gwasi-Judicial. The decision of the Provincial 
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Government about -public purpose is therefore an administrative 
act. Ifthe Government erroneously decides that fact it is open 1950. 

to question in a court of law in a regular suit, just as its action, Province of Bombay 
on its deciaion on the facts mentioned in the proviso to section 3 + 


Khushaldas S. 
and in section 4, is open to question in & similar - way. The Advani. 
argument thata suit may be infructuous because a notice under Kania, C. ; 
section 8o of the Code of Civil Procedure is essential and that = 


remedy is therefore inadequate, is unhelpful. lnconvenience or 
want of adequate remedy does not create aright toa writ to 
certiorari, It is clear that such writ can be asked for if two 
conditians are fulfilled. Firstly, the decision of the authority 
must be judicial or gwast-judicial, and, secondly, the challenge 
must be in respect- of the excess or want of jurisdiction of tbe 
deciding authority Unless both those conditions are fulfilled no 
application for a writ of 'cerzíerari can succeed. As, in my opi- 
nion, the decision of the Provincial Government about public 
purpose is not a judicial or qxasíjudicial decision, there is no 
scope for an application for a writ of certiorari, 

Having regard to my conclusion, it is not necessary to discuss 
the other points urged by the Attorney-General against the issue 
of a writ against the Province of Bombay and I pronounce no 
opinion on the same. 

The result is that the appeal is allowed and the petition die 
missed. The order of costs made by the lower courts in favour 
of the respondents is cancelled. The respondents will pay the 
costs throughout. The costs of the lower courts will be taxed in 
favour of the appellant onthe terms allowed by those courts in 
favour of the respondents. The respondent will pay the costs of 
the appeal here. The order of costs against the respondents will 
be limited to the assets of the deceased come to their bands, as the 
original applicant has died pending these proceedings. 

Fasi Ali, J.—This is, in my opinion, quite a simple case, 
but it bas been greatly complicated by the citation of a 
mass of decisions by the parties and by an attempt on their part 
to extract from them some principle to support their respective 
contentions. 

The principal question to be decided in this appeal is wherher 
a writ of cerfierari ıs available to the respondent to remove or 
quash an order made by the Government of Bombay requisitioning 
certain premises under section 3 of Bombay Ordinance No. V of 
1947. It is welksettled that a writ of csrHorari can be issued only 
against inferior courts or persons or authorities who are required 
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by law to act judicially or guasi-Judicially, in those cases where 
they act in excess of their legal authority. Such a writ is not 
available to remove or correct executive or administrative acts. 
The first question therefore to be decided in this caseis whether 
the order passed by the Government of Bombay requisitioning the 
premises in question is a judicial or gwast-jadicial order or an 
executive or administrative order. 

Without going into the numerous cases cited before us, it may 
be safely laid down that an order will bea judicial or gwast- 
judicial order if it is made by & court ora judge, or by some per- 
son or autbority who is legally bound or authorized to act as if 
he was à court or a Judge. To act as a court or a judge necessarily 
involves giving an opportunity to the party who isto be affected 
by an order to makea representation, making some kind of in- 
quiry, hearing and weighiog evidence, if any, and considering all 
the facts and circumstances bearing on tbe merits of a com 
troversy, before any decision affecting the rights of one or 
more parties is arrived at. The procedure to be followed 
may not be as elaborate as in a court of law and it may 
be very summary, but it must contain the essential elements of 
judicial procedure as indicated by me. In some of the cases 
which were cited before us and which have been discussed iu the 
elaborate judgments under appeal, an attempt has been made to 
lay down certain formulae for determining whether an order isa 
judicial or qwasi-judicial order or not, but in my opinion it is safer 
to grasp the principle than to depend on,the application of any 
formula or formulae. Again, a large number of cases were cited 
to show various instances in which a person or persons was or 
were held to act judicially or guasf-judicially, but those cases, as 
I have already indicated, often obscure what may otherwise bea 
simple question ; and apart from the fact that this court is: not 
bound to refer to cases unless it finds it necessary to do so,I 
fully share the view éxpressed by the Privy Council in Wjeyese- 
hara v. Festing (1) as to why cases decided under different enact- 
ments are often not very helpful. In that case, which related 
to a Ceylon Ordinance, one of the provisions of which appears to 
be similar in certain respects to section 3 of the Ordinance before 
us, the Privy Council observed : 


"Reference has been made to cases -dealing with similar 
questions arising under statutory enactments in India. Their 
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Lordships do not refer to those-cases because the wording of the . Omi 
enactment is not the same, and their discussion might, to some 1950. 


extent, complicate what appears to their Lordships to bea very province of Bombay 
simple issue.” 


Having made these observations, they proceeded to say : 


"The whole case is decided, in the opinion of their Lordships Fast AH, J. 
in the last three lines of section 6 of the Ordinance.” 


In the present case also the simplest way to decide it is to try 
to construe correctly section 3 of the Ordinance under which this 
case has arisen. ‘That section runs as follows: ` 


"If in the opinion of the Provincial Government it is necessary 
or expedient to do so, the Provincial Government may by order in 
writing requisition any land for any public purpose : 

Provided that no land used for the purpose of public religious 
worship or for any purpose which the Provincial Government may 


specify by notification in the Official Gazette shall be requisitioned 
under this section.” 


v. 
Khoshaldas S. 
Advani, 


In} construing this section, it is our first duty to enter into the 
mind of the framers of the Ordinance and look at the whole matter 
as they must have looked at it. Proceeding in this way, two things 
seem to me to be clear: (1) The existence of a public purpose 
is the foundation of the power (or jurisdiction, if that term may x 
appropriately be used with reference to an executive body) of the 
Provincial Government to requisition premises under section 3, or 
a8 is sometimes said, it is a condition precedent to the exercise of 
that power. I think that this aspect of the matter has been very 
lucidJy.summed up by Bhagwati J. in these words: 


“Uuless and until there wasa public purpose in existence for 
the achievement of which they would exercise the power invested 
in them under section 3, there would be no jurisdiction at all in 
the Provincial Government to make any order for requisition of 
land. It is only when that public purpose existed that the juris- 
diction of the Provincial Government would come to be exercised 
and then and then only would they be invested with the discretion 
of deciding whether it is necessary or expedient to requisition any 
land for the achievement of that purpose. It therefore follows 
that the existence of a public purpose is a condition precedent to 
the exercise of the power of requisitioning invested in the Piovin- 
cial Government by section 3 of the Ordinance. The Provincial 
Government are not constituted the sole judges of what public 
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purpose is. The public purpose has to exist before they can 
exercise any power of requisition of land within the meaning of tia 
section.” 

(2) The framers of the Ordinance never intended to EA any 
duty on the Provincial Government to determine judicially wbether 
a certain purpose is a public purpose or not. There are no express 
words in section 3 or any other section, to impose such a duty ; nor 
is there anything to compel us to hold that such a duty is implied. 
A reference to section 6 of tbe Ordinance wherein an inquiry is 
specifically provided for with a view to assess the compensation 
and sections ro. and:13 under which the Provincial Government 
is empowered to obtain certaia information and enable its officer 
to inspect land, show that "where an inquiry or anything like an 
inquiry was intended to be made it was specifically provided for. 
There is however no provision for any'inquiry being made for 
determining the public purpose. Indeed it appears to me that in 
a large majority of cases no inquiry should be necessary as the 
existence of a public purpose would be self evident or obvious, 
and a mere reference to the purpose will make anyone say: This 
is of course a public purpose. It may be that just ina few excep- 
tional cases, legalistic or some other considerations may make the 
position obscure, but in an Act or Ordinance which has to provide 
for prompt action and which in its day-to-day application must 
be confined to normal and-not exceptional cases, the legislature 
may not attach too much importance to such cases and may 
credit the Provincial Government with sufficient intelligence to 
know before acting under the Ordinance whether a certain pare 
pose isa public purpose or not. However that may be, the fact 
remains that there is nothing in the Ordinance to suggest that the 
public purpose is to be determined in a judicial way. - 

In this appeal, two principal contentions, which in the view I 
am inclined to take are the only contentions which need be referred 
to, were raised in the course of the arguments, one on behalf of 
the respondent and the other on behalf of the appellant. The 
contention of the respondent was that the Provincial Gouernment 
haa to act judicially in determining the public purpose and its 
action is therefore subject to a writ of sertferari if it acts beyond 
its legal authority. The contention on behalf of the appellant is 
that section 3 empowers the Government to form an ‘opinion on 
two matters: (1) whether there is a public purpose ; and (s) 
whether it is necessary or expedient in the interests of that pur- 


‘pose to requisition certain premises, Such being the case, the 
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opinion of. the Provincial Government on both these matters is 
‘final and cannot be questioned i in any court of law. j 

I have said enough with regard to - the first contention, but, I 
aball add just a fow words more. Far prompt, action the execu- 
„tive authorities have often to take quick decisions and it will be 
going too far to say that in doing so they are discharging any 
judicial or gwasi-Judicial functions. The word “decision” in coor 
mon parlance is more or less a neutral expression and itcan be 
used with reference to purely executive acts as well as . judicial 
orders. The mere fact that an executive authority has to decide 
something does not make the decision judicial. , It is the manner 
„in which the decision bas to be arrived at which makes the . diffe- 
.fence, and the real test is: Is there any duty to decide judi- 
cially? As I have already said, there i is nothing in the Ordinance to 
show that the Provincial Government has to decide the existence 
of a public purpose judicially or guwasi-judicially. It is not.obliged 
to call for or consider any objections, make any inquiry or hear 
evidence, but it may proceed in its own way——ex parte, on prima 
facie grounds, just to,see that it is acting within the limits of the 
power granted to it, Besides the determination of the public pur- 
pose per se does not aff-ct the rights of any person. It is only when 
the further step is taken, namely, when the Provincial Govern- 
ment forms an, opinion that it ıs necessary or expedient in tho 
interests of public purpose to requisition certain premises that the 
rights of others can be said to be affected. - In these circumstances, 
I am unable. to bold that the Provincial Government has to act 
judicially or quasi- judicially under seçtion 3 of the Ordinance. 

The contention on behalf of the appellant, to which I have 
referred, raises the question as to whether, if certain premises aro 
requisitioned by the Provincial Government for a non-public pur- 
pose, the matter is open to challenge in a court of law. „It is. well 
settled that where an * Act or regulation commits to an executive 
authority the decision of what is necessary or expedient and that- 
anthority makes the decision, it is not competent to the courts 
to investigate’ the grounds or the reasonableness of the decision 
in the absence of dn allegation of bad faith. Therefore, since the 
question as to whether it is necessary or expedient to acquire 
land (given a public purpose) has been left entirely to the satis- 
fiction of the Provincial Govetnment, the opinion formed by it, 
provided it is formed in good faith, cannot be questioned. In 
other "words, if ` there is a public purpose, the mere fact’ that to 
the court or to any other person the requisition of the , promises 
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does not appear necessary or expedient in the public interest 
will not make the requisition bad. But the same cannot be said 
with regard to the decision of the Provincial Government as to 
the existence of a public purpose, which is the foundation of its 
power and is a condition precedent to its exercise. If the execu- 
tive authority requisitions land under section 3 without there 
being any public purpose in existence, its action isa nullity and 
the position in Jaw isas if the authority did not act under sec- 
tion 3 at all. Such being the legal position a person whose right 
is said to have been affected can always goto a proper court 
and claim a declaration that in law his right cannot be affected. 


‘Tam not prepared to subscribe to the view that the determina- 


tion of a public purpose and the opinion formed as to the neces 
sity or expediency of requisition form one psychological process 
and not two distinct and independent steps ; and therefore the 
rule which applies to one applies to the other. The correct posi- 
tion in my opinion is that the determination of the public purpose 
is the first step so that if the Provincial Government decided that 
there is no public purpose the second step need not follow. Be- 
sides, whereas—the subjective opinion of the Government as to 
necessity or expediency is not capable of' being accurately tested 
objectively, the existence of 2 purpose canbe so tested, because 
there are well-known definitions of public purpose and those 
definitions can form the common basis for the ascertainment of 
public purpose by different individuals. I think that the follow- 
ing dictum of Lord Halsbury in Mayor efc of Westminster v. 
London and North Western Ry. Co. (1) sums up the legal position 
correctly : 

“Where the legislature has confided the power to a particular 
body with a discretion how it is to be used, it is beyond the power 
of any Court to contest that discretion. Of course, this assumes 
that the thing done is the thing which the Legislature has 
authorised. 

A number of cases ware cited before us by the appellant to 
show that in construing certain provisions in other enactments 
which are drafted in similar language, the courts have held that 
the existence or otherwise of a public purpose is as completely 
left to the satisfaction of the executive authority asthe question 
as to whether itis necessary or expedient to acquire land. The 
leading case in support of this proposition is Wijeyssshara v, 


(1) [1905] A. C. 426, 


Vor, 86.] SUPREME COURT. 


Fasting (1). The decision of that case turned on th6 construction 


of sections 4 and 6 of Ceylon Ordinance No. 3 of 1876, which run 
as follows : 


“4. Whenever it shall appear to the Governor that land in 
any locality is likely to be needed for any public purpose, it shall 
be lawful for the Governor to direct the Surveyor-General or other 
officer generally or specially authorized by the Governor in this 
behalf, to examine such land and report whether the same is fitted 
for such purpose, 


6. The Surveyor-General or other officer as authorized as 
aforesaid shall then make his report to the Governor, whether the 
possession of the land is needed for the purposes for which it 
appeared likely to be needed as aforesaid. And upon the receipt 
of such report it shall'be lawful for the Governor, with the advice 
of the Executive Council, to direct the Governmsnt Agent to take 
order for the acquisition of the land.” ‘ 


It appears that the procedure prescribed by the Ordinance in 
the above sections wis followed and an order was made by the 
Governor of Ceylon directing the Government Agent to make an 
order for the acquisition of certain land for a public purpose, 
namely, the making of a road. The appellant to the Privy 
Council, who was the person whose land had been acquired, con- 
tended that the land was not required for any public purpose and 
that the direction of the Governbr was invalid. The Privy Council 
repelled this contention and held that it was not open to the 
appellant to contend that the land was not needed fora public 
purpose. Lord Finlay who delivered the judgment of the Board 
quoted with approval a previous decision of the Ceylon Court, 
Government Agent v. Perera (2), in which the first two paragraphs 
of the headnote run as follows : 

“In the acquisition of a private land for a public purpose, the 
Governor is not bound to take the report of the Surveyor-General 
as to the fitness for such a purpose His decision on the ques 
tion whether a land is needed or not for a public purpose is final, 
and the District Court has no power to entertain objections to His 
Excellency’s decisions.” 

In my opinion, this cass does not go so far as it is supposed 
to have gone and it is apt to be misunderstood and misapplied, 


. (1) [1919] A. C. 646. 
(a) 7 Cey. N, L, R. 313. 
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The land was acquired there for the purpose of making a. road, 
and it could not have been argued that the making of a road was: 
not a pu ‘lic purpose. The emphasis was on whether the land was 
actually needed or wanted for a public purpose and not on the 
character of the purpose and their Lordships beld that the question 
whether the land was or was not needed for a public purpose 
had been left to the satisfaction of the executive authority. ‘It 
seems to me that if the land had been: acquired not for the 
purpose of making x road but fora purpose which was evidently 
nota public purpose. at all, the coarts could not have held that 
the Governor's action in acquiring the land for a non-public purpose 
was not open to challenge. 


I do not wish to refer to cases decided under the Land Acqui- 
sition Acts, such as Æsra v. The Secretary of State (1) and others 
because, apart from other things, as was pointed out by the Privy 
Council in the course of the arguments in Wijeyesehara v. Festing 
(2), the Indian Land Acquisition Acts expressly provide that the 
order of the Local Government directing the acquisition of land 
is conclusive. 

A third class of cases are those arising under certain war and 
emergency laws, of which Caritona Lid. v. Commissioners of 
Works and others (3) may be taken tobe a specimen. That case 
was decided under Regulation sr (t) of the Defence (General) 
Regulations which ran as follows :* 


“A competent authority, if it appears to that authority to be 
necessary or expedient so to do in the interests of the public 


. safety, the defence of the realm or the efficient prosecution of 


the war, or for maintaining supplies and services essential to the 
life of the community, may take possession of any land, and may 
give such directions as appear to the competent authority to be 
necessary or expedient in connection with the taking of possession 
of that land." 


In that case and other similar cases, it was held that the Parlia- 
ment bad completely entrusted to the executive the discretion of 
deciding when it would be necessary or expedient to requisition 
land in the interests of public safety, the defence of the realm, etc, 
and therefore with that discretion if dena dy exercised no court 


(1) I. Le R. go Cake. 36. 
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could interfere. It is clear that the relevant provisions under Cw. 
which those cases have been decided refer to matters such as 195. 
interest of public safety, defence of the realm, efficient Prosecution’ Próvinoe of Bombay ` 
of the war, etc., of which th: executive authorities alone could be Khnshaldes S. 
the best judges. So far.as these matters are concerned, it is diffi- Advani, 

cult to lay down an objective test for determining when the condi- 
tions upon which the executive authorities are to act should be — 
deemed to be fulfilled. Thus there is no true analogy between 

this case and the case before us. An analogy to be complete, 

must rest not only on similarity of language but also on similarity 

of objects. In certain complicated or border-line cases, the courts 

may find it difficult to decide whether a certain matter has been 

committed to the judgment of the executive authority and made 

entirely dependent on its satisfaction or whether it is a condition 

precedent to the exercise of its jurisdiction or power. The line 

of demarcation between these two matters may appear to be 

a thin one but it has to be drawn for arriving &t & correct 
conclusion. 


As I have already stated, a petition for a writ of certlerari can 
succeed only if two conditions are fulfilled: firstly, the order 
to be quashed is passed by an inferior court or a person or 
authority exercising a judicial or gwasé-judicial function, and 
secondly, such court or qwasi-judicial body has acted in excess of 
its legal authority. The second element would seem to be present 
inthis case on the concurrent findings of the three judges of 
the Bombay High Court which are clear and well-reasoned. But 
that does not seem to be enough for the purpose of granting a 
writ of ,cérHorari to the respondent, since the requisitioning of 
the premises under section 3 of the Ordinànce was a purely 
administrative act and did not involve any duty to decide the 
existence of a public purpose or any other matter jadicially or 
qxasi-judicially. The remedy of the respondent is clearly by 
action and not by asking fora writ of cerfíorari. In the circum- 
stances, the further points raised in the case do not call for 
decision, and I agree that this appeal should be allowed. It 
would however be for the Provincial Government to consider 
whether in view of the findings of the Bombay High Court: it in 
desirable to pursue the matter any further. ' 


Patanjali Sastri, J.—I agree that the appeal should be 
allowed for the reasons indicated in the peut eem 
and hase nothing useful to add. 
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Mahajan, J.—I agree with the judgment which my brother 
Mukherjea proposes to deliver and wish to add some observations 
of my own out of respect for my Lord the Chief Justice from 
whose judgment we feel constrained to differ. 

. The principal questions raised by this appeal are : 

(1) Whether the order of requisition dated a6th February 1948 
made under section 3 of the Bombay Land Requisition Ordinance 
(Ordinance No. V of 1947) is a gwast-judicial order ? 

(2) Whether a writ of eerfíorari lies against the Government of 
Bombay ? 

(3) Whether the High Court bas jurisdiction to issue a writ of 
certiorari against the Provincial Government ? 


(4) Whether she requisition of the said flat and its allotment 
to Mrs. C. Dayaram, a refugee from Sindb, was for a public 
purpose ? 

The case of the appellant is that the said requisition order is an 
administrative order, hence no writ of certiorari can issue, that no 
writ of certiorari lies against the Provincial Government, that the 
High Court has no jurisdiction to issue a writ of certiorari against 
the Provincial Government which in law means and includes the 
Governor and that the requisition and the allotment of the said flat 
to Mrs. C. Dayaram was for a public purpose. 


It is well settled that a writ of certiorari lies if the order com- 
plained of is either a judicial or a qwasi-judicial order but it is 
not competent if the order is an administrative or an executive 
order. The circumstances under which a writ of certiorari can be 
issued are succinctly stated by Atkia, L. J. in Rex v. Eleæricity 
Comsnisstoners (1) in these terms ; 

‘Whenever any body of persons having legal authority to deter- 
mine questions affecting the rights of aubjects, and having the 
duty to act judicially, act in excess of their legal authority, they 
are subject to the controlling jurisdiction of the King’s Bench 
Division exercised in these writs.” 

It was said in Ax v. London County Council (s) that four 
conditions have to be fulfilled before a writ of ætiorari can issue, 
(r) there must be à body of persons, (a) it must have legal 
authority to determine questions affecting the rights of subjects, 


(1) [1984] 1 K. B. 171 (205). 
(a) [1931] a K. B. 215 (243). 
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(3) it has the ds laid upon it to act judicially, and (4) it acts in 
excess of ita legal authority. 


The learned trial Judge as well as the Judges of the court of 
appeal have not in any way departed from these conditions. On 
the other hand, they have stood firmly by them. Mr. Justice 
Bhagwati, the learoed trial Judge, observed that it is only when 
these conditions are fulfilled that the body of persons is subject 
to the controlling jurisdiction of the King’s Bench Division 
exercised in these writs. In the court of appeal the learned Chief 
Justice ' said that the very basis and foundation of the writ is that 
the act'complained of must be a judicial or a quasi-judicial act. 
The fundamental rules governing the writ were not disputed 
before us during the course of the arguments. The real contro- 
versy centred round the definition of a judicial and 2 gwast- 
judicial act as distinguished from an administrative or a purely 
ministerial act. The question is where to draw a line which 
demarcates the executive or purely administrative act from a 
qwasFjudici&] or a judicial act. The learned Chief Justice in the 
court below summed up the result of the authorities on the point 
in these terms : 


"In the first place, a duty must be.cast by the legislature upon 
the person or persons who is or are empowered to act to determine 
or decide some fact or facts. There must also be some Hs or 
dispute resulting from there being two sides to the question he 
bas to decide. There must be a proposal and an opposition. It 
must be necessary that he should have to weigh the $res and 
cons before. ho can come to a conclusion. He would also have 
to consider facts and circumstances bearing upon the subject. 
In other words, the duty cast must not only be to determine and 
decide a question, but there must also be a duty to determine or 
decide that fact judicially.” 2 

The statement of the law seems unexceptionable. It is based 
on high'ianthority. The classic definition of the term “Judicial” 
was given by May, C. J. in The Queen v. Ths Corjeration of Dubin 
(1), and this definition is in these terma : 


"It is established that the writ of ærtierari does not lie to 
remove an order mereiy ministerial, such asá warrant, but it lies 
to remove and adjudicate upon the validity of acts judicial. In 
this connection the term ‘Judicial’ does not neceesarily mean acts 


x (1) (1878) a L, R, Ir, 371. 
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ofa Judge or legal tribunal sitting for the determination of matters 
of law, but for the purpose of this question a judicial ‘act seems 
to be an act done by competent authority, 'upon consideration of 
facta and circumstances, and imposing liability or efesling the 
rights of others.” 


These observations of May, C. J. were quoted by Lord Atkinson 
in Frome United Breweries v. Bath Justices (1) as "one of the 
best definitions of a judicial act as distinguished from an adminis 
trative act.” They seem to have been approved by Lord Greene, 
M. R, in Rex v. ArckitsAop of Canterbury (2). In Rex v. Woed- 
house (3), Lord Fletcher Moulton, L, J. observed as follows : 


“The term Sudicial act’ is used in contrast with purely minis- 
terial acts. To these latter the process of «ferar? does not apply, 
as for instance to the issue of a warrant, to enforce & rate, even 
though the rate is one which could itself be questioned by 
certiorurs, In short, there must be the exercise of some right 
or duty in order to provide scope for a writ of certiorari at common 
law.” : 


In Jugtlal Kamlapat v. The Collector of Bombay (4) Bhagwati, J. 
after a consideration of a number of English authorities reached the 
conclusion that the phrase “judicial act" ‘must be taken in a' very 
wide sense including many acts that would.not ordinarily be termed 
judiciaL The cases cited at the Bar fully bear out this conclusion. 
Reference may be made to Ths King v. Postmaster General (5), 
where it was held that the giving of a certificate by a medical man 
was of the nature of a judicial act, and that the certificate was a 
proper object of proceedings by way of ssrtiorari. By the effect of 
section r sub-section (1) (1) of the Workmen's Compensation Act, 
1925, and an order extending its provisions to include telegraphists 
cramp, a post office workman obtaining the certificate ofthe 
certifying surgeon that he was suffering from that complaint and 
was thereby, disabled, was entitled to compensation. By section 44, 
sub-section (3), à medical practitioner appointed by the Secretary 
of State was given ihe powers and duties of a certifying surgeon. 
An order made by the Secretary of State i in pursuance of that sub- 
section provided that so far as regards post office employeos the 


a) [1996] A. C. 586. : ] Bet 
(a) [1944] 1 K. B. 96a, i 
`- (3. [1906]2 K. B Sote ^ 
(4) 47 Bom. L- R. 1070. 
(5) [1998] 1 K. B. 991. 
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post office medical officer under whose charge the workman was 
placed shall, if authorized to act, be substituted for the certifying 
surgeon in cases of telegraphists’ cramp. It was the practice of 
the post office to refer all cases of telegraphists’ cramp to the 
Chief Medical Officer of the post office aid this reference was relied 
On as constituting him the substitute for the certifying surgeon 
under the above sub-section and order. The applicant in that 
case claimed compensation for telegraphists’ cramp and the case 
was referred to the Chief Medical Officer in accordance with the 
usual practice. He certified that she was not suffering from tele- 
graphists! cramp. It was the giving of this certificate that was 
treated in the nature of a Judical act. Lord 'Hewart, C. J. observed 
as follows: : j 


“There was a moment in this case when it was argued that the 
document was of such a kind as not to be proper for the writ of 
certiorari, But Iam satisfied, when I look at the part whicha 
certificate of this nature must play in the making of any claim for 
compensation by a post office worker suffering from telegraphists’ 
cramp, that the certificate of the certifying surgeon is of the nature 
of a judicial act, and is a fit subject for cerHorari.” 


In Rex v. Boycott (1) certification as to mental deficiency ofa 
boy was held to be a quasi judicial act within the mischief of the 
remedy of certiorari. By section 31 of the Mental Deficiency Act, 
7913, it is provided that in case of doubt whethera child is or 
is not capable of receiving benefit from instruction in a special 
schoolor class or whether his retention in such school or class 
would be detrimentalto the interests of the other children, the 
matter shall be determined by the Board of Education. A cer- 
tificate that the boy was incapable by reason of mental defect, of 
receiving further benefit from instruction in a special school or 
class and was an imbecile was issued by the medical officer. The 
father of the boy moved for an order of certiorari to remove and 

` quash the certificate. Lord Hewart C. J. in issuing the writ made 
the following observations : ] ; ; 


"In my opinion, on the facts of this case, this certificate of 

October 5, 1938, created in the way in which we know that it was 

“xreated, purported to,be and'to look like the decision of a ‘guas#- 
judicial authority.” | c 3s Hlc 


(1) [1939] a K. B. 651. 


THE CALCUTTA LAW JOURMAL. [Vor. 86. 


Reliance was placed on the observations of Atkin, L, J. in Rex 
v. Klectricity Commissioners (1). 

In Zhe King v. The Lencom County Council (2), a writ of 
certiorari was issued to the London County Council who had 
exercised the power to granta licence under the Cinematograph 
Act, 1909, and had given permission to open the premises ona 
Sunday under the Sunday Observance Act, 1780. By section s, 
sub-section (1) of the Cinematograph Act, 1909, it was provided 
that a county council may grant licences to persons to use pre- 
mises forthe exhibition of pictures or other optical effecta by 

“means of acinematograph on such conditione and under such 
restrictions as the council may determine. The council had also - 
power to modify or waive any of the conditions or restrictions 
attached by the council to the licence. Section r of the 
Sunday Observance Act, 178o, provided tbat any house, 
room or other place which shall be opened or used for public 
entertainment or amusement upon any part of the Lord’s Day 
called Sunday, and to which persons shall be admitted by the 
payment of money, shall be deemed a disorderly house. A com- 
pany applied for & licence to open and use premises for cinemato- 
graph entertainments and also for permission to open the premises 
for such purposes on Sundays, Christmas Day and Good Friday. 
In compliance with this application the County Council made an 
order accordingly provided a sum of£35 was paid to charity in 
respect of each Sunday, Christmas Day or Good Friday. Scrutton 
L. J. in issuing the writ made the following observations : 

“It is quite clear that every proceeding of magistrates or con- 
firming authorities in granting new or renewing old licences is in 
the nature of a Court, excess of jurisdiction in which can be dealt 
with by the writ of sertiorarf ; and the procedures in granting 
licences under the Cinematograph Act, and proceedings conse- 
quential thereon, appear to me to stand exactly on the same foot- 
ing as the proceedings of magistrates or confirming authorities 
dealing with licences for public houses. When the question is, 
on what terms and conditions shalla licence be granted, and 
when the committee proceeds to require that notice of the pro- 

: posal shall be given, and to hear the applicant and his opponents, 
and to take evidence, the proceeding seems to me to-be exactly 
that of a tribunal which the King’s Bench Division, by the writ of 
certisrart, reatrains within its Jurisdiction." 

(1) [1924] 1 K. B, 171. 

(a) [1931] a K. B. s5. 
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Sleeser L. J. in the same case discussed this matter at some 
length and in the concluding portion of the judgment made the 
following observations : 

“The legal authority is clearly given by the section to grant 
the licences, and I have pointed out how it affects the rights of 
the subject, But the third question is the one which was most 
strenuously debated in the argument before us: Are the Council 
under a duty to act judicially ? It is said that what has here been 
done is not a judicial act, or not an ect of an administrative body 
having judicial duties to perform, but is in substance an adminis- 
trative act for the review of which the writ of certiorari is not 
appropriate. Iam unable to distinguish in principle between the 
application fora licence under the Cinematograph Act, 1999, and 
an application made with regard to a licence fora public bouse 
which for many years, as to the Confirming Authority, and later, 
25 to the whole procedings, has been held to bea judicial act. It 
was suggested, so far as I understood the argument which attempts 
to differentiate this application from an application fora public 
house licence, that there is not provided in terms in section s any 
provision for opposition; and that is perfectly true. There is 
an obligation to notify the police, but there is notin terms there 
any provision for dealing with opposition, though the County 
Council have made an elaborate code under which opposition may 
be heard. I have examined other statutes which similarly contain 
powers to grant licences, but do not in terms mention opposition, 
and I find that in one, at any rate, the action of the magistrates 
was treated aga judicial act, although the statute contained no 
express provision for opposition...... Reg v. Justices ef Walsall (v) 
isan authority that where, on the face of it, it appears that a 
licence is to be granted to certain persons and not to others, com 
ferring upon them certain rights and obligations, the mere ' fact 
that a statute does not in terms provide for opposition to be heard,’ 
does not any the less make the duty of the magistrates a judicial 
duty and therefore itis clear that they wero acting or purporting 
to act judicially in hearing this application, assuming that it was 


an application, to modify the licence. Of course, as was pointed: 


out by Greer L. J. in the course of the argument, unless the body 

was usurping a jurisdiction or acting contrary to their juridical 

powers, it would not be necessary ‘to have & £r ierari at all; and 

to argue that, because they have gone beyond their powers, there: 

fore ceriferari would not lie, would be to defeat the whole porpose 
(1) (1859 3 W. R. 69. ae 
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of the writ. But the question is have they purported under the 
statute, arid have they a duty under the statute, to perform a. judi- 
cial function in hearing applications for these licences? In my 
opinion they certainly have." 


The learned Attorney General cited the case of Franklin v. 
Minister of Town and Country Planning (t), for the proposition 
that the mere circumstance that an enquiry may have to be made 
publicly and objections may have to be heard of persons affected 
does not necessarily convert the act into a judicial or gwast-jadicial 
act. Thatcase related to the fanctions of a Minister under the 
Town and Country Planning Act and the New Towns Act 1945. 
Lord Thankerton made the following observations : 

"In my opinion, no judicial, or gwasi-judicial duty was imposed 
on the respondent, and sny reference to judicial duty, or bias, is 
irrelevant in the present case The respondent’s duties under 
section 1 of the Act and Schedule 1 thereto, are in my opinion 
purely administrative, but the Act prescribes certain methods of 
or steps in, discharge of that duty. It is obvious that, before 
making the draft order, which must contain a definite proposal to 
designate the area concerned as the site of a new town, the res- 
pondent must have made elaborate inquiry into the matter and 
have consulted any local authorities who appear to him to be 
concerned, and obviously other departments of the Government, 
such as the Ministry of Health, would naturally require to be 
consulted. It would seem, accordingly, that the respondent was 
required to satisfy himself that it wasa sound scheme before he 
took the serious step of issuing a draft order. It seems clear also, 
that the purpose of inviting objections and, where they are not 
withdrawn, of havinga public inquiry, to be held by someone 
other than the respondent, to whom that person reports, was for 
the further information of the respondent, in order to the final 
consideration of the soundness of the scheme of the designation ; 
and it is important to note that the development of the site, after 
the order is made, is primarily the duty of the development cor- 
poration established under section 2 of the Act. I am of opinion 
that no judicial duty is laidon the respondent in discharge of 
these statutory duties, and thatthe only question is whether he 
has complied with the statutory directions to appoint a person 
to hold the public inquiry, and to consider that person's 
report." 


(1) [1948] A. C. By. 
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i. In view of these authorities all that can be said is that there is 
an indefinable, yet an appreciable, difference between the doing of 
an executive or administrative act and a judicial ora gwasi-judicial 
act. The question, however, whether an act is a purely ministerial 
or a judicial one depends on the factg and circumstances of each 
case. As observed by my brother Das in Js re Banwarilal Roy (i) 
the question whether an act is a judicialor a guasi-jadicial one or 
a purely executive act depends on the terms of the particular rule, 
the nature, scope and effect of the particular power in exercise of 
which the act may be done. In the actual application of the 
abstract propositions to the circumstances of different cases the 
exercise - of Jurisdiction to issue a writ of certiorari varies according 
to the foot of the Chancellor. 


The question therefore for decision in this case is whether the 
Government is a body of persons having legal authority to deter- 
mine questions affecting the rights of subjects, and secondly, to 
the extent to which it has and in performing that duty has it the 
duty to act judicially. In my opinion, the position and duties of 
of the Government under the Bombay Land Acquisition Ordi- 
nance are such thatit satisfles both the tests. It isa body of 
persons having legal authority to determine questions affecting 
the rights of subjects and I think its duty isto act judicially. It 
cannot arrive at its determination on a mental process of its own. 


An examination of the poovisions of this Ordinance shows 
that before the Government forms the opinion that it is necessary 
and. expedient to requisition any land it has to determine the 
following questions of fact and law— 


(1) whether the land is required for a public purpose ; 


g (2) whether the land, the subject matter of the requisition is 
being used for public religious worship ; 
- (3) whether the land which it is intended to requisition is being 
used for a purpose which the Provincial Government has specified 
by a notification ; and 


(4) whether the premises are vacant premises. 
Ali these questions are mixed questions of law and fact. No precise 


definition of the phrase "public purpose" can be attempted and none 
has been given in Judicial decisions. It was, however, observed in 


a) (1944) 48 C. W, N. 766. 


i 


THE CALCUTTA LAW JOURNAL. [Vor. 86. 


Hamabai Premjes Petit v. Secretary of State for India (1) that in order 
to constitute a “public purpose” in taking land it is not necessary 
that the land when taken is to be made available to the public at large, 
but that it includes a purpose, that is an object in which the general 
interest of the community as opposed to the particular interest 
of the individuals is directly and vitally concerned. It was said 
in that case that 2riwa faeíe the Government are good judges of 
the question whether the purpose is one in which the general 
interesta of the community is concerned but that they are not 
absolute judges, that is, they cannot say “I desire it, therefor I 
order it". Under the proviso the question whether the land is 
being used for public religious worship is again & matter which 
involves difficult questions of fact and the'determination of these 
questions may seriously affect legal rights of worshippers, trustees 
and other people interested in a place of worship-, Similarly the 
question whether the premises are vacant is a matter that has to 
be determined in view of the definition of "vacant premises" 
given in section 4. It involves the determination of the question 
whether the vacancy was caused by the termination of a tenancy, 
or by the eviction of &tenant, or by the release of the premises 
from requisition, etc. A duty has been cast on the landlord to 
give information of the vacancy of a premises to Government and 
any failure in the performance of that duty is punishable under 
the law. The determination by the Government that certain 
property is required for a public purpose and therefore in its 
opinion it should be requisitioned entitles. the person whose pre- 
mises are requisitioned toa right to compensation which has to 
be determined admittedly in a judicial manner under the provi- 
sions of the Act. The point therefore arises whether it was inten- 
ded by the provisions of the order that all thee questions of fact 
and law which have to be determined before Government forms 
an opinion as to the expediency or necessity of requisitioning 
certain premises, were to be subjectively determined and the 
rights of persons were to be affected merely on the opinion of the 
Governmsnt ; or whether the determination was intended to be 
of a judicial or gwasi-Judiclal nature ; in other words, whether the 
determination of these important questions has to be in the infinite 
mind of the Government or is in the truth of the facts themselves, 
Are these questions to be determined by the mental operations or 
the idiosyncracy of the officers of Government or does their deter- 
mination depend on existence of material facta? Ifthe decision 


WLR 42 L, A, 44. 
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of all the questions is to be arrived at by a subjective process, 
then there can be no doubt that the act of the Government in 
making the requisition will be a purely ministerial act and will 
not fall within the mischief of the writ ; if, on the other hand, 
these questions of fact and law have to be determined objectively, 
then the inference is irresistible that the determination will be 
of judicial nature. The method and ‘manner of reaching it will 
be a judicial process. It will considera proposition and an oppo- 
sition ; both sides of the question will have to be considered, f. s. 
the Government's point of view as wellas the point of view of 
the person affected and the determination would only be reached 
on a consideration of facts and circumstances. - The line of 
approach in the matter is, does section 3 of the Ordinance con- 
template a thinking on the part of the Government that the place 
is not being used for the purpose of public religious worship, or 
does it contemplate a finding on facts that the place is not a place 
of public worship. As stated by Lord Atkin in Lfoersides v. Sir 
John Anderson (1), does the Ordinance contemplate a case of 
thinking that a person has a broken ankle and nota case of his 
really having a broken ankle? Similarly, can it be said that sec- 
tion 4 contemplates merely a vacancy in the mind of thé Govern- 
ment, not a vacancy in fact as a real thing. Aftera careful con- 
sideration of the matter I have no hesitation in holding that these 
questions are not questions for the mere determination of the 
Government subjectively by its own opinion but are matters of 
determination objectively. That being so, the determination of 
these questions depends on materials which the Government have 
sufficient power to call for under the Ordinance. It is not only 
the duty of the Government to determine these questions but its 
duty is to determine them in a judicial manner, that is, by hearing 
any opposition to the proposal and by placing its determination 
on some materials which it has called for under the Provisions 
of section ro or ra of the Ordinance. The determination affects 
valuable rights of persons as to property, it affects rights of wor- 
ship and any such determination may entail serious consequences. 
The case of Tks Xing v. Bradford (s) furnishes an apposite illus- 
tration. In that case authority was given to take materials fora 
certain enclosed land which in the opinion of the High Court was 
a park. It was held that the justices could not by wrongly decid- 
ing that the land was not a park give themselves Jurisdiction in 
(1) [1944] A. C. 205, $ : T 
(83) [1908I. K. B. 36. 
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the-matter. In my opinion, the Government by wrongly deciding 
that the place is not a. place of public worship cannot acquire 
jurisdiction for requisitioning the land. Similarly they cannot by 
describing a private purpose as a public purpose acquire juris 
diction to make an order of requisition. The Ordinance contem- 
plates the making of necessary enquiries and enabling provisions 
have been made in it for facilitating them. It seems that a duty 


- is cast on Government before reaching its decision on such 


important matters-to make enquiries and hear persons concerned. 
Though no express provision exists that objections have to be 
heard, the power given under section 12 to make enquiries from 
the person occupying the premises or owning them show that no 
sooner enquiries are made all that a person has to say on the matter 
will be said and heard. ` 


For the reasons given above I cannot accede to the contention 
of the learned Attorney General as to the construction of section 3 
of the Ordinance when he says that it means that the determina- 
tion of “public purpose" is a matter which rests in the opinion 
of the Government alone and that the decision of the facts men- 
tioned in the proviso also depends on that opinion. I cannot 
also agree in the contention that even if these matters required 
determination objectively, they can be so determined by making 
administrative enquiries and without hearing persons concerned. 
In my judgment the learned trial Judge as well as the Judges-of 
the court of appeal reached a correct decision in this case - which 
is a case on the border line and I do not think that there 
are any substantial grounds for reversing their well considered 
decision, - 


As regards the second question, I have no hesitation in holding 
that a writ of certiorari lies against the Government of Bombay. 
Section 306, read with section 176 of the Government of India Act, 
1935, expressly preserves the right to sue in all cases where such 
&right could be exercised as against the East India Co. pany. 
The legrned Attorney General argued that the section was confined 
to suits and to actions and did not cover the case of a writ of 
certiorari. It was said that there is no power to issue a command 
to the Sovereign. My simple answer is that the Provincial Govern: 
ment is not the sovereign and that the Government of India Act 
expressly says that there isir right to sue the Province. -The 
expression “sue” means “the enforcement of a.claim or a civil right 
by means of legal proceedings.” When a right is in jeopardy, 
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then any proceedings that can be adopted to put it out of jeopardy 
fall within the expression “sue”, Any remedy that can be taken 


to vindicate the right is lacluded within the expression. A writ of- 


erfiorari therefore falls within the expression “sue” used in 
section 176 of the Government of India Act, 1935, and the remedy 
therefore is within the express terms of the statute, The immunity 
granted by section 306 is to the Governor and not to the Province. 
It was argued that the word “Governor” in the section is synonym- 
ous with “Provincial Government" by reason of the defiaition of 
the phrase “Provincial Government” given in section 46(3) of the 
General Clauses Act. In my opinion, this definition cannot affect 
the interpretation of the Government of India Act. In that Act 
the Provincial Government and the Governor have been used in 
two different senses and not in one sense. Immunity from suits is 
given to the Governor and not to the Provincial Government, 
though the Governor may bs one of the important component 
parts of the Provincial Government. Reference in this connection 
was made to the East India Company Act, 1785 (ar Geo. 3 c. vii) 
and to various statutes which eventually culminated in sections 306 
aud 176 of the Government of India Act, 1935. O1 the basis of 
the Act of 1780 it was contended that the High Court had no 
Jurisdiction to issue a writ against the Governor. That statute, 
however, did not prohibit the issue of a writ against the East 


India Company. On the other hand, there are cases which show. 


that such writs were being issued against the East India Company. 
In my opinion, the matter has to be decided exclusively under 
the terms of the Government of India Act, 1935, and not on the 
terms of any repealed statute, Clauses 4 and 13 of the Charter of 
the Supreme Court gave the power to issue a writ of certiorari 
to the Hgih Court against the East India Company and the same 
jurisdiction has been kept alive by the Government of India Act, 


1935. Reference was made to a number of Madras cases but, . 
in my opinion, those cases have not been correctly decided . 


ioasmuch as they have placed the Governor on the same footing 
as the Provincial Government by a process of reasoning which 
to my mind is not correct. 

On the merits of the case whether the land in the present case 
was required for a public purpose, there is a concurrent finding of 
fact to the effect that the object of this requisition was to benefit 
an individual and no public purpose was involved ia it. That being 
80, the writ was in my opinion properly issued in this case and the 
appeal is without force. I would accordingly dismiss it with coste 
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emi. Wukherjea, J.—This appeal is on behalf of the Province of 
1950, Bombay and is directed against a judgment of an appellate bench 


Province oBombay Of the Bombay High Court (consisting of Chagla, C. J. and 
Khosh lus s. Tendolkar, J.) dated January 4, 1949, by which tbe learned Judges 
Advanl. - affirmed an order of Bhagwati, J. dated September 27, 194$, in 
an i: so far as it granted a writ of certiorari, for bringing up and 
quashing & requisition order made by the Provincial Government 

under section 3 of the Bombay Land Requisitloning Ordinance 

(V of 1947). There is not much controversy about the facts of 

the case which lie within a sbort compass. The requisition order 

was made by the Province of Bombay on February 26, 1948, in 

respect of the first floor of a building known as “Paradise” 

situated at 22, Warden Road, Mahalakshmi, Bombay. The entire 

building is owned by one Dr. M. B. Vakil, and one Abdul Hamid 

was in occupation of the first floor a8 a tenant under Dr. Vakil 

prior to January a9, 1948. Abdul Hamid intended to go to 

Pakistan and was in look out for some premises at Karachi where f 

he might reside and carry on business., The petitioner Khusal 

Das, who was the main respondent in this appeal and is now dead 

and represented by his heirs, was a refugee from Karachi where 

he owned a Bungalow worth more than Rs, 50,000 and also a 

running business in which & considerable sum of money was 

invested. On 29th January 1948, there was an agreement entered 

into by &nd between Abdul Hamid on the one hand, and the 

petitioner Khusal Das, his son Gobind Ram and his brother's 

daughter's son Hiranand on the other, by which the former 

assigned to the latter his tenancy right in the first floor of the 

Paradise in exchange of his getting a leasehold interest in the 
petitioners Bungalow at Karachi. There were other terms of 

this transaction which are not relevant for our present purpose, 

The petitioner went into possession of the flat on-February 4, 1948, 

On February 26, 1948, the Government of Bombay issued an 

order requisitioning the flat, the order being made under section 3 

of the Bombay Land Requisitioning Ordinance (Ordinance No, V 

of 1947) which came into force on and from the 4th of December, 

1947. The order was signed by Mr. P. L. Rao as Secretary to 

the Government of Bombay, Health and Local Government 
Department. On the same day a letter was addressed by Mr, Rao 

to Dr. Vakil intimating to him that the said flat had been requi- 

sidoned as per copy of the Requisition Order enclosed therewith 

and that Government had allotted the flat to one Mrs, C Dayaram 

at a rental of Rs. 85 per month. Mrs, Dayaram, it may be 
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mentioned here, was also a refugeo from Sind. On February a7, 
1948, a further order was passed under the signature of Mr. Rao 
authorising one Lalwani, an Inspector in the Health and Local 
Government Department of the Government of Bombay, to take 
Possession of the requisitioned flat under the provision of section 9 
of the Requisitioning Ordinance. On March 4, 1948, the peti- 
tioner Khusal Das filed an application in the Original Side of the 
Bombay High Court against P. L, Rao, Secretary to the Govern- 
ment of Bombay as party respondent alleging that the order of 
requisition was illegal and stra ofres on various grounds and 
praying for writs of certiorari, prohibition and an order under 
section 45 of the Specific Relief Act against tbe respondent. 
On this application, an interim injunction was granted by Coyajee J. 
restraining the Government from obtaining possession of the flat. 
By a subsequent amendment of the Petition the Province of 
Bombay, as well as Mr. G. D. Vartak, the Minister in-charge of 
the Health and Local Government Department were added as 
parties respondents, A large number of defences were taken by 
the respondents in answer to the prayers of the petitioner. It was 
contended afer afd that the orders made under the Ordinance 
Were not judicial or gwasi-judicial orders, but executive orders 
made by the Province of Bombay and no writs of certiorart or 
Prohibition would lie against orders of this description. On 
behalf of Mr. Rao it was urged that he did not make any order 
himself and had merely authenticated and signed the orders in 
accordance with the provisions of section 592) of the Government 
of India Act. As regards the Province of Bombay a point was 
taken that no writ could be issued against the Provincial Govern- 
ment which meant and included the Governor of the Province, 


he being immune from all proceedings in, and processes from ` 


any court of India under section 305 of the Government of India 
Act The Minister respondent, it was said, was not personally 
responsible for the orders or for the consequences thereof under 
the Constitution. It was contended further thet the requisition 
of the flat, and the allotment of it to Mrs. Dayaram were for public 
purpose. The petition was heard by Bhagawati, J., who overruled 
all the contentions of the respondents and granted the petitioner's 
prayer. Writs of ¢ertiorari and prohibition were directed to be 
issued against all the respondents, and there were also orders of 
mandamus granted against respondents other than the Province 
of Bombay. Against this decision an appeal was taken to the 
appeal bench of tho High Court (being Appeal No. 65 of 1948) 
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and the appeal was heard by Chagla, C J. and Tendolkar, J. .By 

their judgment dated January 4, 1949, the learned Judges allowed 

the appeal in favour of the two respondents other than the Province 

of Bombay and set aside the orders made against them. They 

affirmed however the judgment of Bhagawati, J., so far as it related 

to the Province of Bombay, and maintained the writ of certlerart - 
issued against it. The Province of Bombay has now come up on 

appeal to this Court. - Arv 

Tbe learned Attorney-General who appeared in support of the 
appeal contended before us, that having régard to the provisions of 
the Ordinance under which the requisition order was made no writ 
of certiorari would be at all available in law. It has been argued 
in the first place that the order complained of is a ministerial or 
administrative order which does not involve ex rcise of any judicial 
or qwasi-jadicial function and to.a purely administrative order of 
this character no writ of certiorari lies, , It is argued in the 
alternative that assuming that the Provincial Goverament has any 
semi-judicial function to exercise while making an order uader 
section 3 of the Ordinance, the question as to whether the requisi- 
tion was for a public purpose or not, was a question of fact which 
the Provincial Government was competent to entertain and decide, 
under the terms of the Ordinance itself, and no writ of certiorari 
would lie to bring up an order of the Provincial Government on 
the ground that its decision on this point was erroneous or uasouud. 
Lastly, it is contended that the Provincial Government is immune 
from all court processes and no writ of certisrart could be 
issued to it. - 

The first and the second points are really inter-connected, and 
I may have to discuss them together. They raise questions of 
considerable nicety and general importance, and we hai argaments 
of the most elaborate character advanced on them by the learned 
counsel on both sides. 

The first and the most important point für our consideration is 
whether the act of requisition against which the writ of evtforari ` 
has been issued by the High Court is a judicial or an administra- 
tive act. It is not disputed that the writ does not lie to remove 
&n act which is purely ministeriaL It can be availed of only to 
remove and adjudicate on the validity of judicial acts (1). To 
ascertain the exact connotation of the expression “Judicial act” 


(1) Pec May C. J. in Reg v. Dublin Corporation [1978] L, R. 2 ir, 371 (376). 
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in connection with the issuing of a writ of certiorari and to deter- ` 


mine whether the uct complained of in the present case is a judi 
cial act or notit would be necessary and convenient to set out 
bricfly now the law on the point as developed by the Courts ia 
England stands at present. A writ of ssrtiorari like tho writ of 
probibition isa judicial wnt of antiquity and ıt is the ordinary 
process by which the Court of King’s Bench Division exercises 
control over the acts of bodies vested with jurisdiction. The 
writ 1s intended to bring up before the High Court the records of 
proceedings or determinations of inferior tribunals and to quash 
them if the tribunals are found to have acted in excess of their 
jurisdiction. 

It is well settled that the writ is not limited to bringing up the 
acts of bodies that are ordinarily considered to be Courts. “The 
procedure of certiorari” as has been observed by Fletcher Moulton 
L. J. in Rex v. Woodhouse (1) “applies in many cases in which the 
Body whose acts are criticised would not ordinarily be called a 
‘Cour’ nor would its acts be ordinarily termed judicial ac's. The 
true view of the limitation would seem to be that the term "judi- 
cial act?’ is used 1n contrast with purely ministerial acts. To these 
latter the process of ssrfiorari does not apply, as for instánce to 
the issue of a warrant to enforce a rate, even though the rate is 
one which could itself be questioned by ssrtiorari. In short ‘thera 
must be the exercise of some right or duty to decide in order to 
provide scope for a writ of ¢ertiorart at common law." 

There can be no doubt that originally the writ of certiorari 
was issued only to inferior Courts using the word ‘Court’ in its 
ordinary sense. As bodies of various types and denominations 
exercising semi-judicial functions came to be introduced, the writ 
was extended to these bodies also. There isa long tine of deci- 
ded cases showing thatthe writ of ¢ertierari has been issued to 
rating authorities, licencing Justices, Electricity Commissioners, 
the Board of Education, the General Medical Council, the Inns 
of Court, Assessment Committees, the Commissioner of Taxa- 
tion and various other authorities who could be regarded as per- 
forming some sort of Judicial or temi-judicai function though they 
havo no authority to try cases, Or pass judgments in the proper 
sense of the word (2). It would be interesting to note that in 
King v. Postmaster General (3), & wnt of certiorari was issued to 


(1) [1906] s K. B. 501 at p. 535. 
(s) Vide Halsbory’y Laws of England (and Edition) Vol, 26, p. 284. 
(3) [1928] 1 K. B. 99r. 
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quash a disablement certificate granted by the Chief Medical 
Officer of the Post Office on the ground that he was not the cer- 
tifying surgeon under the Workmen’s Compensation Act 1925, 
and the granting of a certificate was held to bea judicial act. In 
Rex v. Boycott (1), one Russel Keanely moved on behalf of bis 
infant son Stanley for an order of certiorari to remove and quash 
a madical certificate granted by the respondent to the effect that 
Stanely was incapable by reason of mental defect of receiving bene-- 
fit from instruction in special school under section 56 of the Edüca- 
tion Act, and two other connected documents. The Court was 
of opinion that as doubts did arise as to whether the bsy was 
ineducable, it was a proper case to be determined by the Board 
of Education under section 3:. It was held in thess circums- 
tances that the three documents which were parts and parcel of 
one and the same transaction constituted the determination of a 
qxasf-Jadicial authority, and "exhibited all the mischief which a 
writ of certiorari was intended and well fitted to correct.” The 
result was that all the three documents were directed to be brought 
up and quashed. Even arcport made bya Chief Gas Examiner 
has been removed and quashed by a writ of csrtiorart (a). 


In the words of Banks L, J. the course of development of law 
on the subject demonstrates what bas been the boast of English 
Common Law that it will, whenever possible and where necessary, 
apply existing principles to new set of circmmstances (3); and it 
was in very general terms that opinion was expressed in Rex v. 
Inhabitants of Glamorganshire (4) tbat the Court would examine 
the proceedings of all jurisdictions erected by Acts of Parliament 
and if under pretence of such an Act they proceeded to encroach 
jurisdiction to themselves greater than the Act warrants, the Court 
would send a certioraré to thein to have their proceedings returned 
to the Court to the end that the Court might see that they keep 
themeelves within their jurisdiction and if they exceed it, to 
restrain them. 


The whole law on the subject relating to issuing of writs of 
certiorari waa thus gummed up by Atkin L. J. ia Xes v. Electricity 
Commissioners (4) : 


(1) [1939] 2 K. B 651. 

(a) R. v. London County Council 11 T. L. R. 337, 

(3) Vide Rex v. Risctricity Commissueners, [1924] 1 K. B, 171, at p. 109, 
(4) 1 Ld. Raym, 580. 

(S) [1924] 1 K. B. 171 at p. 205, 
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"Whenever &ny body or persons having legal authority to 
determine questions affecting the rights of subjects, and having 
the duty to act judicially act in excess of their legal authority they 
are subject to the controlling jurisdiction of the King's Bench 
Division exercised in tbese writs." 


This statement of law has been affirmed and reiterated in 
various cases since then (x) and its correctness has never been 
questioned. But unexceptionable though the statement is, it does 
not by itself afford any assistance in solving the real difficulty 
that arises in cases of this description. ` It postulates the existence 
Of a duty in the authority to decide judicially, but it does not 
enumerate or give any indication of the circumstances under 
which such duty shall be held 10 be imposed. It has been 
pointed out very rightly by my learned brother Das J. in a recent 
Calcutta case (2) that of the four elements involved in the proposi- 
tion of law enunciated by Lord Atkin, three may be present in an 
administrative or executive act as well. 


A valid executive act undoubtedly presupposes the existence 
of a legal authority in the officer or department to do theract. 
Such executive acts may and in fact do affect the rights of sub- 
jects, Cases are also not infrequent where an executive authority 
transgresses the limits of Its jurisdiction, and acts in excess of its 
powers. Yet, it is not disputed that no writ of certiorari can be 
issued to restrain or invalidate such executive acts. As was 
observed by Lord Hewart C. J. in Aex v. Legislative Committee of 
the Church Assembly (3), "in order thata body may satisfy the 
required test, it is not enough that it should have legal authority 
to determine questions affecting the rights of subjects, there must 
be superadded to that characteristic the further characteristic 
that the body has the duty to act judicially’. The material points 
for consideration therefore are what is the true criterion of a judi 
cial act, end how itisto be ascertained whether an authority is 
bound to act judicially in a particular matter or hot. 


It is said that one of the best definitions of a judicial act, as 
distinguished from an administrative act is that given by May 
C. J. in the Irish case of Reg. v. Dublin: Corporation (4). The 


(1) Vide R. v. North Worcesterskire Assessment Comtatiies [1929] 2 K. B, 
397 at p. 405-6; R. v. Lendon County Council [1931] 2 K. B, 215. 

(2) In re Bunawari Lall 48 C. W. N. 766. 

(3) [1923] 1K. B. 411 at 415. 

(4) [1878] L. R, 2 Ir. 371. 
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question raised in that case was whether a borough rate levied by 
& Corporation was illegalor not. It was found that the borough 
fund of the Corporation was otherwise sufficient for all legitimate 
purposes, but it was rendered insufficient by reason of certaip 
illegal payments made out of it. To make up the deficiency, 
the Corporation levied a borough rate, the legality of which was 
challenged and writ of crzierari was prayed for to quash all the 
orders and resolutions of the Corporation in connection with the 
imposition of the rate. The writ was granted and May C, J. 
while discussing in his judgment the meaning of the expressjon 
Yudicial act’ observed as follows : 


“In this connection the term ‘judicial’ does not necessarily 
mean, acts of a Judge or legal tnbunal sitting for the determina- 
tion of matters of law, but for purpose of this question, a judicial 
act seems to be an act done by competent authority upon copr 
sideration of facts and circumstances and imposing liability or 
affecting the rights of others. And if there be a body empowered 
by law to enquire into facts, make estimates to impose & rate on a 


. district, it would seem to me that the acis of such a body ipvoly- 


ing such consequence would be judicial acts.” 


This definition was approved by Palles C. B. in Reg Local 
Gopernment Board, Ex. parte Kensington Commissioners (t) and 
was quoted in extenso by Lord Atkinson in Frome United Bremweriss 
Company v. Bath Justices (a). 


In the passage quoted above, the learned Chief Justice really 
describes what may be called the judicial process. There cannot 
indeed be a judicial act which does not create rights or impose 
obligations, but an act, as has been already pointed out is not]] 
necessarily because it affects the rights of subjects. Every judicial 
act presupposes the application of judicial process, There isa 
wel] marked distinction between forming a personal or private 
Opinion about a matter, and determining it judicially. In the 
performance of an executive act, the authority has certainly to apply 
his mind to the materials before him ; but the opinion he forms 
is a purely subjective matter which depends entirely upon his state 
of mind. It is of course necessary that he must act in gaod 
faith, and if itis established that he was not influenced by any 
extraneous consideration, there is nothing further to be said about 
it. Ina judicial proceeding, on the other hand, the process or 

f1) 16 L. R. Ir 150. l 
(a) [1926] A. C. 586. 
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method of application is diffgrent. "The judicial process involves: 


the application of a body of rules or principles by the technique of 
a particular psychological method (ry. It involves a proposal 
and an opposition, and arriving at a decision upon the same. on 
consideration of facts and circumstances according to the rules of 
reason and justice (z). It ig not necessary that the strict rules of 
evidence should be followed: The procedure for investigation of 
facts or for réception of evidence may vary according to the 
requirements of a particular case. There need not be any hard 
and fast rule on such matters, but the decision which the authority 
arrives at, must not be his ‘subjective’, 'pergona!" or ‘private’ opinion, 
It must be something which conforms to an objective standard or 
Criterion laid down or recognised by law, and the soundness or 
otherwise of the detormination must be capable of bsing tested by 
the some external standard. 


This is the essence of a judicial function which differentiates it 
from an administrative function ; and whether an authority is 
required to exercise one kind of function or the other depends 
entirely ypon the provisions of the particular enactment. Where 
the statute Itself is clear on this point, no difficulty is likely to arise, 
but where the language of the enactment does not indicate with 
precision what kind of function is to be exercised by an authority, 
considerable difficulties are bound to be experlenced. There are 
numerous decided cases, which deal with questions of . this 
character, and quite a number of them were cited to us by the 
learned counsel on both sides. As they relate to the powers and 
duties of various types of authorities under various statutes and 
war regulations, dealing with different subject-matters and mot 
uniformly worded, they are of no direct assistance to us in the 
present case. I think however that we can cull a few general 
principles from-eome of the pronouncements of the English Courts, 
which may throw Hght on the Interpretation of the Ordinance 
before us. i 


Generally speaking, where the language of a statute indicates 
with sufficient clearneqs that the -personal satisfaction of the 
authority on certain matters about which he has to form an opinion 
founds his jurisdiction to do certain acts or make certain orders, 
the function should be regarded as an executive function, The 


(1) Robsoa’s Justice and Administrative Law, p. 33. 
(s) Vide R. v. London County Council [1931] 3 K. B. 215 (223). 
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‘decision of the House of Lords in Liversidge v. Anderson (1) is 


the leading illustration of this type of cases. Even Lord Atkin 
observed, in course of his dissenting Judgment in this case, that 
when the discretion is left to the Minister or any other authority 
without qualification, by use of expressions like the following + 
“A Secretary of State......... se if it appears to him necessary may 
order; if it appears to the Secretary of State that any person is 
concerned... ......««. ; if the Secretary of State is satisfied that it is 
necessary or expedient," the act cannot but be held to be an 
executive act. Lord Atkin was however inclined to hold that the 
words “if the Secretary of State has reasonable cause to believe,” 
should be construed as meaning “if there is in fact reasonable 
cause for believing,” and according to his Lordship “reasonable 
cause" for an action or belief is as much a positive fact for deter- 
mination by a third party as any other objective condition. This 
view was not accepted by the majority of the House and it was held 
that the words meant no more than that the Secretary of State 
had honestly to suppose that be has reasonable cause to believe 
the required thing. Provided there was good faith the maker of 
the order was the only possible Judge of the conditions of his own 
jurisdiction (2). ` . 

. After the law was settled in this way by the House of [Lords 
& large number of cases came up before the Couits in England 
which involved consideration of the provisions contained injvarious 


other orders and regulations relating to taking control cf business 


or requisition of property. The language of these orders was very 
similar to that of Regulation 18 (B) under which the detention 
order was made in Lévessfdge case (1). In Point of Ayr Collieries 
Ltd. v. Lloyd Georgs (3) the control of the appellant's under- 
taking was taken by the Ministry of Fuel and Power by Jan 
order made under the Defence (General) Regulations, 1939, 
Regulation 55(4). The relevant provision of the regul:tion stood as 
follows : 


“If it appears to the competent authority that in the} interest of 
the public safety, the défence of the realm or the efficient prose- 
cution of the war or for maintaining of supplies and services essem 
tial to the life of the community, it is necessary to take control 


(1) [1942] A. C. 206, 

(a) Vide observation of Lord Radcliffe in Nakwdda Ali v. M. F, De 
S, Jayaratne, 54 C. W. N. 883 (888). 

(8) [1943] 2 All. E. R, 546. 
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on behalf of His Majesty of the whole or any part of an existing 
undertaking..........- . -ethe competent authority may by order 
authorise............ d 


The appellant’s contention was that there were no adequate 
grounds upon which the Minister could find, as he stated, he bad 
found, that it was necessary to take control in the interests of the 
realm or the efficient prusecution of war. It was held that there 
was no jurisdiction in -the Court to; interfere with what was an 
executive order passed dona fide. 


In Carltona Lid. v. Commissioners of Werks and others a) 


which was decided near about the same tim», the appellant’s factory ' 


was requisitioned by the Commissioner of Works under the provi- 
sions of the Defence (General) Regulations, 1939, Regulation 5 (th 
Tho requisition order was challenged fater aHa on the ground that 
the requjsitioning authority never brought their minds to bear 


upon the question and had they done so they could- not possibly. 


come to the conclusion to which in fact they cams. In this case 
the regulation was almost in the same language as that in the earlier 
case. The words were "If it appears to the competent authority 
to be necessury or expedient 10 to do............? 


Tbe Court held that the Parliament had committed to the 
executive the discretion of deciding when an order for the requi- 
sition of the premises should be made under the regulation, 
and with that discretion if dona Ade exercised no Court could 
interfere. 


Even when the language of the statute is such that it confers an 
unlimited discretion on the execu ive, there are cases where-a 
duty on the part of the authority to act judicially has been sought 
to be spelt out of the other provisions in the statute, particularly 
those which relate to the holding of public enquiries ani considera 
tion of objections by the authorities concerned. 


Thus in Phoenix Association Company v. Minister of Town and 
Country Planning (2) an application was made to quash an order 
made under section 1(1) of the Town and Country Planning Act, 
1944, which empowered the Minister of Town and Country 
Planning to make and order d.claring land in any area to be 
subject to compulsory purchase, if he was satisfied that jt was 
requisite for the purpose of dealing satisfactorily with extensive war 


ay [1943] 2 All E. R. 560. 
(2) [1947] t. All. E. R^ 454 
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damage in the area ofa local Town Planning authority that such 
lands should be laid out afresh and redeveloped as & whole. It 
was held by Henn Collins, J. that the matter was not so peculiarly 
within the administrative capacity of the Minister that it could be 
regarded ag one of pure discretion. Reliance was placed on 
the fact that the statute wis not a pisce of temporary legislation 
like Regulation 18 (B), and the Provisions relating to hol ling of 
public enquiry, and hearing of objections, indicated according 
to the learned Judge that the function was of a quasi-judicial 
character 


l here was no appeal against this Judgment, but quite a contrary 
view was taken by the Court of Appeal in another case which 
involved consideration of the same provisions of the same Act. 
This was the case of Robinson amd others v. Minister of Town 
and Country Planning (1) and it was held there that the order 
under secilom r (1) of the Town and Country Planning Act is 
made by the Minster as an executive authority and hei s at liberty 
to base hls opinion on whatever he thinks propsr. Stress wis 
laid on the words “requisite” and “satisfactory” used in'the section 
and these words indicated according to the leirned Judges that 
the question was one of opinion and policy, mutters which ware 


_ peculiarly for the Minister himaslf to decide, and as to which, 


assuming always that he acted dona fide, he was the sole Judge. 
It was further observed that no objective test was here indicated, 
and that different considerations might apply where a Minister 
could be shown to have overstepps 1 the limits of his power, é g, 
where the conditions in which they may be exarcised were laid 
down in the statute and he purported to act in a case where the 
conditions did not exist. 


In Arrington and others v. Minisier of Health (2) the question 
arose as to whether an order of the Minister of Health confirming 
a clearance order made by a local authority under section t of the 
Housing Act of 1930 was an executive or judicii order. It was 
held that if there was no objection raised to ths clearance order 
by persons interested in the property ani it was confirmed by 
the Minister, there was no exercise by the latter of any judicial 
or qwasi-judicial function, But the position becomes different 
if Objections are raised. Then the Minister would have to hold a 
public local enquiry as provided for by the Act and consider the 


(1) [1947] 1 All, E. R. 851. 
(2) [1935] 1 K. B. 249. 
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report of the person who held the enquiry. Id such circumstances 
the decision to confirm the clearance order amounts to an exercise 
of guasf-judicial function. 


This was a case under the Housing Act of 1930. In Franklin v. 
Minister of Town and Country Planning (1) however, which was 
a case under the New Towns Act, 1946, and contaired very similar 
provisions it was held by the House of Lords that in considering 
the report of the person who held a public enquiry efter objections 
have been made to an order under section 1 (1) of the New 
Towns Act, the Minister has no judicial or gwasi-judicial duty 
imposed on him, so that considerations of bias in thé execution of 
such duties was altogether irrelevant. 


It would be seen from the cases referred to above that the 
distinction between judicial and executive function often turns out 
to be a very fine one, and difference of opinion amongst Judges is 
is not uncommon on these matters even when they have got to 
construe provisions of Acts which employ language very similar 
to each other. 


Leaving aside the cases, where the existence of a duty to act 
judicially is sought to be inferred from the provisions of a statute 
relating to bolding of enquiry or hearing of objections, the general 
rule that all the cases lay down is that if the foundation of the 
exercise of the powers by an authority is his personal satisfaction 
or subjective opinion about certain facts, the function is to be 
regarded as executive and not judicial. Cas facts may undoubtedly 
be and often are objective facts about which tha authority has 
got to form his opinion. When a statute says that a Minister can 
requisition property or order compulsory purchase if he deems it 
expedient to do so in the interest of public safety or the defence of 
the realm, the condition precedent to the exercises of his powers 
is not the arwa? existence of national interest, but his own opinion 
or belief that it exists. To quote the words of Lord Radcliffe 
“If the question: whether the condition has been satisfied is to be 
" conclusively decided by the man who wields the power the value 
of the intended restraint is in fact nothing (2}”. On the other band, 
if the statute imposes an objective condition precedent of fact to 
the exercise of powers by an authority, an! not merely his subjec- 
tive opinion about it, the function would be prima facie judicial, 


(1) [1948] A. C. 87. 
(2) Vide Nekuda Ali v. M. F. De S. Juyraine 54 C. W. N 883 (888). 
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The distinction is beartifully illustrated by Lord Atkin in bis 
classic judgment in Léversidge’s case (1). If it is a condition to 
the exercise of powers by A that X has a right of way or Y has a 
broken ankle, the authority is charged with determining these 
facts and it must ascertain judicial whether the conditions are 
fulfilled or not. If on the other hand, the condition is that the 
authority thinks or is of opinion that X has a right of way or Y has 
à broken ankle, the condition is a purely subjective condition 
and the act cannot be a judicial act, as the existence of the condi- 
tion is incapable of being determined by a third party by appli- 
cation of any.rule of law or procedure. 


One other question arises in this connection and that relates 
to the second and alternative contention raised by the learned 
Attorney-General. When the legislature delegates powers to an 
authority, and lays down that the powers could be exercised only 
if a certain state of facts exists, obviously the authority cannot act 
if the condition is not fulfilled. If it wrongly bolds or assumes 
that the condition exists although it actually does not exist, its 
assumption of jurisdiction would be unsupportable, and could be 
removed by a writ of certlorari. The legislature however may 
entrust the authority with a Jurisdiction which includes tha juris- 
diction to determine whether the preliminary state of facts exists, 
In. sách cases even if the authority makes a wrong decision either 
of: faets or law, it can be corrected by an sppellate tribunal 
ifthere is any, but not by a writ of certiorari, as every authority 


' Mit acts within jurisdiction is competent to decide both rightly 


or wrongly (1). 


Keeping in view the principles mentioned above, I would now 
turn to the prorision ,of the Bombay Land Requisitioning Ordi- 
nance, 1947, and try to ascertain from the nature and scope of 
the provisions, whether the act of requisition which section 3 of 
the Ordinance contemplates is a judicial or & purely administrative 


order. 


. The title of the Ordinance shows that it was passed to provide 
fonr- the.. requisition of land, for continuance of requisition already 
made:and for other- purposes. The first preamble sets out the 
fact that the Governor-General in exercise of the powers conferred 


(1) [1949] A. C. 206, 227. 
(3) Pec Esher L. J. in Queen v. Commissioners for Special Purposes of the 
Income Tas, 21 Q B. D. 313 (319). 
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on him under section 104 of the Government of India Act, 1945, 
has empowered, all provincial legislatures fo- enact laws with respect 
to requisition of land. Tne second preamble really gives the 
reason for passing of the Ordinance ; it recites that the Bombay 
Legislature is not in session and the Governor of Bombay is satis- 
fied that circumstances exist which render it necessary for him to 


take immediate action to enable the Provincial Government -to- 
make provisions for. requisitioning of land and for continuance or- 


requisition of lands already subject to requisition. Ssction 3 of 


the Ordinance is the most material section for our, present purpose. 


and it stands as follows :— 


“If in the opinion of the Provincial Government It is necessary” 
or expedient to do so, the Provincial Government may by order 
in writing requisition any land for sny public purpose :” 


There is a proviso added to the section which is worded thus bU 


"Provided that no land used for the purpose of a piblit reli» 
gious worship or any purpose which the Provincial ‘goevernmeht 
may specify by notification i in the official gazette shall be requi- 
sitioned under this section." | i 


The language of the section taken along with the tm indi- 
cates in my opinion, that whereis the act of. requisitioning land. 
is left to the executive discretion of the Provincial Government 


and the latter can requisition land whenever it considers necessary . 


or expedient to do 80, certain conditions have been laid down 


which are conditions precedent to the exercise of the powers The 


first condition is specified in the section itself and ít postulates 
the existence of a public purpose as an essential pre-requisite to” 
the taking of steps by the Provincial Government in the matter of ' 
requisitioning any property. Even where this condition is satis. 
fied, there is another condition imposed by the proviso which is 
in the nature of an exception engrafted upon the entire section 
and which prevents the Previncial Govàrnment: from exercising 
its powers at all ifthe land sought to bs requisitioned is used for 
public religious worship or for any other purpose which the Pros 
vincial Government has specified in the official gazette. 


In my opinion the existence of a public purpose asan ob]te- 
tive fact, and not the subjective opinion of: the Provincial Govera- 
ment that such fact exists, has been made the essential preliminary. 


which founds the jurisdiction of the Provincial -Government to ` 


proceed with any act of requisition. 
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(This would 5e apparent from the collocation of words as they 
occur in section 3 and also from other provisions of the Ordinance 
which indicate the scheme which the framers of the Ordinance had 
in view. 

Section 3 does not say that ifin the opinion of the Provincial 
Government it is necessary or expsdient to requisition land for 
any public pürpose, it may do so by an ofder in writing. In that 


' it was left as a matter of subjective,opinion to Provincial Govern- 


ment to decide whether there was or not any public purpose 
justifying the requisition ; and provided the authority acted in 
& bona fide mannsr, the Courts would have no say in tho matter. 
The words “public purpose", it woull bs ssen, have been placed 
atthe end of ths sentence, and this indicates thatit isa thing 
collateral to, anc not included in, the act which has been des- 


_cribed before, and which has been left to the discretion of the 


executive. It is an independent fact, the existence of which enable 
the executive to move in the matter of requisitioning property, 
but it is itself not dependant on the personal opinion of the 
executive. I agree entirely with Chagla C.J that the words “to 
do so" refer to the act of requisition, that is to say, to the nature 


_of the act and rotto the purposs for which it is done. There 


is no indication hers, as there isin various statutes and regula- 
tions which I have referred to above that not merely the necessity 
or expediency of requisitioning property, but the-existence ofa 
public purpose which gives occasion for exercising the powers of 
requisition, is also a matter of personal opinion of the executive. 


Reference was made in course of arguments to the language 
of section 4 of ike Indian Land Acquisition Act, and similar pro- 
visions in other Land Acquisition enactments, where the expression 
‘public purpose’ occurs. . 

It will be seer at once that the language of these provisions is 
materially different from that of section 3 of the Ordinance. 

. In Wijeyesehera v. Festing (1) the Privy Council had to deal 
with a case under the Ceylon Acquisition of- Land Ordinance. 
Section 4 of the Ordinance provides as follows : 

“Whenever it shill appsar to the Governor that land in any 
locality is likely to be needed forany wA purpose, it shall be 
lawful for the Governor to direct the Surveyor General or other 
Officer......to examine such land and report whether the same is 
fitted for such purpose.” . 

(1) [1919] A. C. 646 
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r 


Section 6 then says: 


"The Surveyor General or other officer......shall make his 
report to the Governor whether the possetsion of the land is 
needed for the purpose for which it appeared likely to be needed 
as aforesaid, and upon the receipt of such report it shall be 
lawful for th» Governor with the advice of the Executive Council 


to direct the Government Agent to take order for the acquisition of 
the land." 


$81 7. 
Cr. 
1950. t. £t 
r — e 
Province of Bombay 


v. 
Khushaldad &, 
Advant. ~ 


Mlirjee, J. 


The question raised was whether tbe decision of the Governor ` 


that the land is wanted for public purpose is final, and the ques- 
tion was answered inthe afirmative. It seems clear that on the 
language of the two sections referred to above no otber answer 


was possible. It is not the existence of & public purpose which* 


is a condition precedent to the exercise of powers by the Governor 
under the Ceylon Ordinance. The Governor has been made the. 
sole Judge of the existence of public purpose as wellas of the 
necessity of acquiring land forthat purpose. There is no condi- 
tion limiting or restricting his powers in any way. 


The language of section 4 of the Land Acquisition Act of : 


India is very much the same. The section begins with tesa 
words: ; 


"Whenever it appears to the local Governmeot that land 


in any eris needed or likely to be needed for any public i 


purpose, .,..." 


` 


` 


* 


Moreover, under section 6(3) of the Act, a declaration made by . 


the Government that any land is needed for public purpose is con- 
clusive evidence of the existence of such purpose. 


. What exactly is the extent of powers conferred by the Legisla- 
ture upon a body or tribunal is to be gathered from the ‘language 
used by the Legislature. More similarity or even identity of 
objects cannot justify us in coming to the concluslon that the 
Legislature must have meant the same thing in one piece of 
logislatiqgn as it meant in another when the language is not 
identical. In cases of this description utmost stress should be 


laid on the actual words used, for there is no presumption that . 


the Legislature intended to confer one klnd of power on the 
authority rather than another in cases of particular type. , If 
there is any presumption at all it is in favour of the liberty of the 
subject, and any las which encroaches upon such liberty must.be 
construed strictly and should not be carried beyond what the 
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Eni actual words used mean in their plain grammatical sense. It may 

ne be pertinent to point out in this connection tha! a similar provi- 

Preriace of Benin ay sion i in section 3 (1) of the West Bengal Premises Requisition and 

cca sos Control Act, hes been expressed ina different language and the 

rad N actus] existence of public purpose has not been made condition . 

Lubbers E precedent tc to the exercise of powers by the Provincial Government. 
a” The section is worded as follows : 


Whenever it appearsto the Provincial Government that any 
premises in any locality are needed for any public purpose, it may 
by order in writ.ng requisition such premises.” ' 


There has 3een a recent decision (1) of the Calcutta High 
Court. ont the above provision of the Bengal Act, but the particular 
poipt which bas arisen for our consideration in this case, was not 
` and ould not be raised there. 


A copspectus of the whole of the Bombay Ordinance leaves 
& clear impression that it was not tbe intention of the framers of 
the Ordinance to'glve an unlimited and unfettered discretion to 
the Executive Government in the matter of requisitioning pro- 
perty. The powers are to be exercised Within defined limits. 
Section 3 as gteted above imposes a twofold restriction, one by 
postulating the objective existence of public purpose as a pre 
requisite to the exercise of discretionary powers, the other by 
excluding the powers altogether when the land iK used fora pub- 
lic religious purpose. Thus the proviso which excepts the cases 
specified thereir from the sphere of operation of the general pro- 
vision of the entire section has also set up an objective condition, 
the existence of which would exclude the exercise of powers by 
the Proriacial Goverament. Section 4 again deals with requisi- 
tion of vacant premises and instead of leaving it to the executive 
to determine wkether.a premises is vacant or not, sub-clause (1) 
gives an elaborste description of the circumstances under which 
vacancy would be deemed to arise inlaw. The power of requisi- 
tioning vacant premises can be made only if the conditions laid 
down in section 4 are fulfilled. Section 8 deals with powers of 
enquiry for purposes of payment of compensation as is 
provided for in section 6 and is not material for our purpose. 
Section ro makes a general provision and the Provincial Govern- 
ment under this section may, with a view to carry out any of 
the purposes, of the Ordinance, by order, require any person 
to furnish any information in his possession relating to 

(1) Aa C. Mahomed v, Satiendranath, 54 C. W., N. 642. 
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the land requisitioned or to be requisitioned. This is certainly 
an enabling provision and I am unable to say that this provision 
by itself indicates that the function exercisable by the Provincial 
Government is a judicial function. The duty to act judicially ix, 
in my opinion, implicit in section 3 itself. 

It must not be overlooked that the determination of the exit 
tence of ‘public purpose’ involves décision on questions of both 
facts and law. As was observed by Lord Lorebürnin Board of 
-Education v, Rice (1), "comparatively recent stautes hgvo'extended, 
if they have not originated, the practice of imposing upon depart: 
ments or officers of State the duty: of deciding or determining’ 
questions of various kinds. In the'preseni instance; as in many’ 
others, what comes for determination is sometimes a’ matter to bé 
settled by discretion involving no law. It will, I suppose, bé 
usually of an administrative kind ; but sometimes it will involve 
matter of law as well ag matter of fact, of ever depend upon 
matter of law alone. In such cases, the Board of Education will 
have to ascertain the law and also to ascertain the fact" This’ 
was held by his Lordstfip to bea clear index of a duty to act 
judicially. 

It was suggested, in course of arguments that as admittedly the” 
actual act of requisition is discretionary with’ the Provincial: 
Government, no wiit of ceferari can possibly: be issued. There 
is not much substance in this argument, for the very: jurisdiction- 
or authcrity to exercise discretion is dependent on a condition‘ 
precedent which if unfulfilled would make” the’ exercise of di«cré- 
tion void altogether. It isa commonplace’ feature of this clasi“ 
of legislation that an authority is often required to ‘exercise both 
ministerial and gwosi judicial functions. Whether he-acts adminis? 
tively throughout or i8 put at one stige’ in quasé Judicial positidn ` 
has to be gathered from the provisions of ths’ Act The case" bf 
Errington v. Minister of Health (2) is a leading: authority which 
holds that the same proceeding may be administrative | at^ one stage‘ 
and gwasi-judicial at another. 

The position in my opinion may be summed up as follows: 

The Provincial Government has to satisfy itself ‘that there'ig" 
a public purpose before it proceéds to requisition' any: property.” 
As this is an objective condition which’has not been mad’ depeii- 
denton the personal opinion of the Executive it has gòt to be* 
determined judicially and whether a Pep purpose exists or. not 

(1) [1911] A. C. 1792t p. 182 
(a) [1935] K. B. 249. 
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is itself a mixed question of facts and law which could be deter- 
mined by application of well established principles of law to the 
circumstances of a particular case. There is undoubtedly a Jis 
Or pojnt in controversy—or what is called a proposal and an 
opposition. On the ons hand, there is' the interest of the public, 
and on the other, the interest of the individual whose property 
is being requisitioned. No formal array of parties is necessary. 
It is enough that there isa point in issue which has got to be 
decided between parties having conflicting interests in respect to 
the same. The fact that the Provincial Governmant represents 
the interests of the public also is to my mind immaterial. If 
there is a duty to decide judicially it would bea judicial act, and 
it is not necessary that there must be two opposing parties other 


‘than the deciding authority appearing in a regular or- formal 
' manner. 


My corclusion, therefore, is that on the first point the decision 
of the High Court is right, and the contentions raised by the 
learned Attorney-General must fail. 

The question now arises whether the Ordinance has conferred 
upon the Provincial Government the jurisdiction or authority to 
decide finally as a part of the requisition proceeding itself whether 
any public purpose exists or not. Ifit has the error, if any, com- 
mitted by the Provincial Government, may be an error of fact or 
law, but would not be one of jurisdiction, and whatever other 
remedy might be open to the aggrieved party, a writ of certiorari 
would not lie. Ashas been said already, it is clear from the 
language of section 3 of the Ordinance that the act of requisition 
itself, provided the condition precedent is fulfilled, is a pure 
executive act, in regard to which an untrammelled discretion has 
been. left to the Provincial Government. If the state of fact 
exists which entitles the Provincial Government to act, the func- 
tion that the Provincial Government exercises is a purely adminis- 
trative function, which |idoes not involve performance of any 
judicial duty. In such (ircumstance the existence of public pur- 
pose is either a matter of personal opinion of the Provincial 
Government in which case no question of exercising a judicial 
function at all arises, or it is wholly independent of and collateral 
to the executive act and is an objective condition which must be 
fulfilled before the Provincial Government can take any steps in 
tbe matter. As I have stated already on a proper interpretation of 
section 3 of the Ordinance, the latter is the proper view to take. 
This being the position, whether.or not a public purpose exists is 
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a preliminary ‘question which is collateral to the -merits of the 
executive act which is to- be performed by the Government under 
section 3 of the Ordinance. 


Public purpose must exiat as a fact, and the Provincial Govern- 
"ment must satisfy itself as to its existence before it can take any 
steps in requisitioning property ; but it is not for the Provincial 
Government to decide the matter finally or conclusively, and its 
decision on this preliminary point would be open to enquiry by 
superior courts. These principles are leid downin Bunbury v. 
Fuller (0), Pease v. Chaytor (3) and Colonial Bank of Australasia v. 
Willan (3). By way of illustration of these principles reference 
may be made to two well known English cases. 


In Rex v. Woodhouse (4) there was an application to bring up- 


an order made by Licensing Justices under the Licensing, Act 
referring an application for renewal of & licence to quarter sessions, 
One of the points raised in the case was whether or not the Justices 
were right in deciding that the applicants were qualified to apply 
for licence under the provisions of the Beer House Act, 1840, 
which required that the applicant should be real resident bolder 
and occupier of the dwelling house in which he should apply to be 


licensed. It was held by the majority of Judges in the Court of 


Appeal that the fact that the applicants were not the real resident 
holders of the Beer houses excluded them from ths class to whom 
licences whether absolute or conditional could be granted and no 
erroneous decision on this question of fact by the Magistrates could 
give them jurisdiction. ` 

Reference was made by Fletcher Moulton, L. J. to certain 
passages in Zwmówry v. Fuller (1) and Pease n- Asie (2) and 
it was held that if the licensing Magistrates did decide these points 
of fact, it is the duty of the Court to review their decisions, and 
if it is erroneous to quash the licences and references. « 


The other case is that of Rex v. Bedford (5), and it arose upon 
a rule for a crtlorars to bring up an order of Justices authorising 
the entry upon certain enclosed land for the purpose of taking 
materials for the repair of certain roads under sections 53 and 54 


(1) 9 Ex. Ch. 1 i1. 

ta) (1865) 3 B. & S. 690. 
(3) [1874],5 P. C. 417 (449). 
(4) [1906] 2 K. B. £or. 

(5) [1908] 1 K. B. 365, 
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of the Highways Act, 1835. Under sections 53 and 54 of the 
Highways Act, the Justices may license the Surveyor of Highways 
to take materials for repair of the Highways “at such time or times 
as to such in may seem proper from the enclosed land of 
any person...... «not being a park.” On a license being granted . 
by the Toss to the Newton Abbot Rural District Council, 
authorising them by their Surveyor, to take materials for the repairs 
of the Highway from a place known as Grange Qaarry in the said 
Parish, a rule waa obtained for a writ of artiorari to bring up 
the order to be quashed, ‘afer alia on the ground that it was 
made in respect of a land which was a park. It was held that the 
land was in fact a park, and the Justices cannot give themselves 
jurisdiction by finding that it was not a park, The question 
whether the plaze is à park or not is a matter which is preliminary 
to exercise of the Justices’ jurisdiction, and one which is not for 
the Justices to. determine finally. ‘The Enquiry is not in the 
course of exercise of jurisdiction but asa preliminary to it. The 
case therefore falls within the rule laid down in Bunbury v. 
Fuller (1) and-:he Justices’ decision in the matter is subject! 
to review.” 


_ It must be admitted that in both these cases there was no 
dispute that the Justices had to exercise gwasi-judicial powers, 
and the only question’ wus whether the facts upon which the exer- 
cise of jurisdiction was made to depend were preliminary mitters 
collateral to the enquiry or were matters to be adjudicated upon 
as part of the anquiry itself. In the case before us the act of 
requisition, as said already, is an executive and not a judicial act, 
and to this extent therefore there is no similarity between the 
present case and those referred to above. But the principles 
underlying these authorities can certainly be invoked for our 
present purpose. The act of requisition being an executive act, 
the determination of the existence of a public purpose upon which 
the exercise of powers is dependent is either a part of the executive 
act itself or is something collateral to it. I have attempted to 
show tbat it is a tring collateral and preliminary to the exercise of 
Executive authority and aot a part of it. That being so, the 
determination of this collateral matter by the Executive authority 
which is, in my opinion, a judicial function cannot be regarded 
as final and if the determination is srroneous, it can be corrected 
and removed by s writ of certiorari. 


(1) 9 Ex. Ch, rrr. 
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It may be stated here that before the learned Judges of the 
appellate bench in the High Court no attempt was made on behalf 
of the Government to establish that the premises in question were 
requisitioned for any public purpose. A public purpose involves 
rome benefit to the community as a whole, as opposed to the 
personal gain or interest of particular individuals. Housing of 
refugees may certainly be a public purpose, and under certain 
circumstances even securing a house for an individual may be in 
the interests of the-community,*but it cannot be to the general 
interest of the community to requisition the property of one 
refugee for the benefit of another refugee. 

The only other question that remains to be considered is 
whether a writ of ¢srtiorari lies against the Provincial 
Government ? i : 


On tbis point the contentions raised by the learned Attornsy- 
General fall under two heads. The first branch of the argument 
is that the expression ‘‘Provincial Government” occurring in 
section 3 of the Ordinance means the same thing as the Governor 
of the Province. This being the position there is complete immu- 
nity enjoyed by the Provincial] Government in respect of all 
judicial processes under section 306 (1) of the Constitution Act, 
and the powers of the High Court itself are restricted and limited 
in this respect by certain enactments. 


The other branch of the contention is that under section r76 of 
the Constitution Act, no action of this character could be brought 
against the Province of Bombay, and in any view the expressions 


"aue or be sued" as used in section 176, do not include an 


application for a writ of certiorari. 


As regards the first branch of the argument it may be painted . 
out at the outset that no definition of the term “Provincial Govern. 
ment" has been given in the Constitution Act, 1935. Part III. 


ofthe Act deals with; Governors’ Provinces. Section 49(1) which 
occurs in the part provides that “the executive authority of.a 
Province shall be exercised on behalf of His Majesty by the 
Governors either directly or through officers subordinate to him,” 
Section 50 lays down that “there shall be a Council of Ministers 
to aid and advise the Governor in the exercise of his function, 
except in so far as he is by or under the Act required to exercise 
the function or any of them at bis discretion. Section sr 
provides inter aa how the ministers are to be chosen and 
section 52 deals with the special responsibilities of the Governor, 
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Section 59 (1) prcvides that" all executive action of the Governor 
of a Province shell be expressed to be taken in the name of 
the Governor." 


The Governor is thus the executive head of a Province and 
all executivo acts are done in his name. This does not mean 
that Government >f a Province is vested solely in the Governor, 
or that the expreseions “Governor” and "Provincial Government” 
have the same meaning and connotation in the Constitution 
Act. 


It is only a forn adopted for purpose of convenience that in 
a Governors Province, all acts of the Provincial Government 
would be done in the name of the Governor, no matter wherever 
under the Constitution, the responsibility might actually lie. Sec- 
tion 3 (43) (a) of the General Clauses Act (as amended by the 
Adaptation Order of 1947) which is relied upon in this connec- 
tion does not in any way affect this position. It says that “as 


respects anything done or to be done after the establishment of 


the Dominion of Irdia, Provincial Government’ shall moan in the 
Governor's Province the Governor.” Thisis a mere description 
as will be apparent from the fact that under the same clause, the 
expression "Provircial Government” used with reference to a 
Chief Commissioners Province means the Central Government. 
Section 306(1) of the Constitution Act however is based onan 
absolutely different principle and it is not concerned with the acts 
of any Provincial Government no matter in whose name the acts 
are expressed to bs taken. The section runs as follows : 


"No proceedings whatsoever shall lie in, and no process what- 
soever shall issue fcom'any court in India against the Governor- 
General, against the Governor of a Province, or against the Secre- 
tary of S'ate...... «whether in a personal capacity or otherwise, 
and except with the sanction of His Majesty in^ Council no pro- 
ceedings whatsoeve: shall lie in any court in India against any 


person, who has been the Governor-General, the Governor of 


‘a Province or the Secretary of State in respect of anything 
done or omitted to be done by any of them during his term of 
office in performance or purported performance of the duties 
thereof, 


Proyided that nothing in this section shall be construed as 
restricting the right of any person to bring against the Federation, 
a Province or the Secretary of State such proceedings as are men- 
tioned in Chapter III of Part VII of this Act.” 
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The language of the section is perfectly clear and indicates that 
its whole object isto grant personel immunity to the' Governor- 
General, the Secretary of S'ate or the Governor of a Province 
from all proceedings in or processes from any court in India, both 
during the term of their office and afterwards. The protection is 
given in the interests of administration itself for it would really be 
productive of disastrous consequences if the Governor-General or 
the Governor of a Province could be haaled up before any court 
in India in respect of acts committed by them in thefr personal 
capacity or otherwise. That this protection is purely personal 
follows clearly from the latter part of the section which interdicts 
any proceeding against the Governor-General, the Governor of a 
Province or the Secretary of State, after they have ceased to be 
in office, forany act of omission or commission during the term 
of their office, This part of the section would be wholly devoid 
of any meaning, ifthe Governor of a Province, is taken to be 
synonymous with the Provincial Government. The Governor of 
a Province is certainly 2 part of the Government of the Province 
and formally he isthe mouthpiece of all executive acts done in 
the Province, but section 306(1) does not purport to protect any 
of the official acts It grants a personal exemption to the 
Governor from any judicial processes in India, no matter whether 
they arise out of official or non-officlal acts committed by him, 
and this exemption continues even after he has ceased to be in 
office, except where his Majesty chooses to relax the rule. I agree 
with the learned Judges of the High Court in holding that even 
the possibility of a misconstruction of this section has been 
removed by the proviso engrafted on it, which lays down in clear 
terms thet the provisioa of the section shall not be construed as 
restricling in any way the right of any person to bring against the 
Federation, a Province or the Secretary of State such proceedings 
as are mentioned in Chapter III of Part VII of the Act. 

The material provision in Chapter ITI, Part VII of the Act is 
that contained in section 176, and-I will come to that presently ; 
but before I do so, it would be convenient to dispose of the other 
point raised by the learned Attorney-General in connection with 
the first branch of bis argument. The point raised is that apart 
from the protection afforded by section 306(:) of the Constitution 
Act there isa limitation on the powers of the High Court, -to 
grant processes against the Provincial Government and we have 
been referred in tbis connection to section r of the East India 
Company Act (ar George III, Ch. «7) and certain provisions ia 
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the Act of 1833 under which the Supreme Court was established 
in Bombay. ‘This contention againin my opinion would be of 
no avail, if as I have stated above, the Provincial Government is 
not identifiab.e with the Governor personally. It may be mer 
tioned here ihat the Supreme Court was established at Fort 
William in Beagal under the Statute r3 George III, Ch. 63 com- 
monly known as the Regulating Act, and the Charter establishing 
the Court was issued by King George III on March s6, 1874. It 
is a historical fact that there was conflict of an unseemly character 
between the Judges of the Supreme Court and the Executive 
Government beaded by the Governor-General in Council, In 
view of this conflict an Act was passed in 178r (ar George III, 
Ch. 17) sectior r of which provided that the Governor-General in 
Council in Beagal "should not be subject to the jurisdiction of 
the Supreme Court foror by reason of any actor order or any 
other matter of thing whatsoever counselled or ordered or done 
by them in their public capacity only.” Bombay got its Supreme 
Court in 1823, under Statute 3 George IV, Ch. 71 and clause VII 
laid down "tha: it shall be lawful for His Majesty to establish a 
Supreme Court at Bombay, to be invested with"such powers and 
authorities and privileges, limitations, restrictions and control...... 
as the said Supreme Court of Judicature at Fort William in 
Bengal by virtie of any law, now in force ..........i8 invested or 
subject to.” 

The charter expressly provided that “the Governor and Coun- 
cil at Bombay and the Governor-General and Council of Fort 
William shall ənjoy the same exemptions and no other from the 
authority of the Supreme Court to be erected at Bombay as is 
enjoyed by ths said Governor in Council at Fort William from 
the Judicature of the Supreme Court of Judicature thero already 
established”. Assuming that these powers and disabilities of the 
Supreme Court continued even after the establishment of High 
Courts by reason of sectiong of the High Court Act 1861 and 
that these limitations were implicitly recognised in section 106 
of the Government of India Act, 1915, and section s23 of the 
Act of 1935, it is quite cle&r from the language of the provisions 
set out above that they granted only a personal exemption to the 
Governor and Members of the Council. Asthe Governor in his 
porsong] capacity is différent from the Provincial Government, 
these provisions are of no assistance to the appellant in the pre 
sent case. It vould be seen that these exemptive provisions were 
substantially embodied in section rro of the Government of 
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India Act, 1915, and were later on placed in a much more com- Civit 
prehensive form in section 306(1) of the Constitution Act. As 1950: 


the jurisdiction of the old Supreme Court was inherited by the province of Bombay 
Original Side of the three Presidency High Courts, section 110 of 


Y. 
P Khoshaldas S. 
the Government of India Act, 1951, granted exemption to the ‘Advani. 
Governor-General, the Governor and members of the Council Mublerjea, J. 


from the Original Jurisdiction of High Courts both civil and — 
criminal, the only exception being when there were charges of 

treason and felony against these officials. Section 306(r) of the 

Act of 1935 is more comprehensive and includes proceedings 

and processes of any kind either civil or criminal side of a High 

Court, or in any other Court in the moffusil. As there were no 

members of the Council under the Constitution Act of 1935, there 

is no mention of such members in section 306(c) of the Act. 

The first branch of the contention advanced by the learned 
Attorney-General cannot therefore be supported. 

As regards the other branch of the appellant’s contention the 
decision really hinges on the true construction of section 176 of 
the Constitution Act. Section 176 (1) stands as follows : . 

“The Federation may sue or be sued by the name of the 
Federation of India and a Provincial Government may sue or be 
sued by the name of the Province, and without prejudice to the 

subsequent provisions of this chapter, may subject to any provisions 
` which may be made by Act of the Federal or Provincial Legisla- 
ture enacted by virtue of powers conferred on that Legislature 
by this Act, sue or be sued in relation to their respective affairs 
in the like case &s the Secretary of State in Council might have 
sued or been su.d if this Act had not been passed.” 

The first part of the sub-section relates to parties and proce- 
dure, and lays down in what form a suit is to be instituted against 
Government in respect to matters relating to the Federation ‘or 
Provinces of India. The latter part enacts that subject to any 
statutory provision that might be made, suits would lie against 
the Provincial Government in the name of the Province, and 
against the Federal Government in the name of the Federation of : 
India, in relation to their respective affairs, where such suits 
would have laid against the Secretary of State in Council if the 
Act of 1935 bad not been passed. The present proceeding 
which has been started against the Province of Bombay, would 
therefore be competent if such proceeding could have been Insti- 
tuted against the Secretary of State in Council under the law as 
jt stood prior to the passing of the Constitution Act, 
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The right and liability of the Secretary of State for India to sue 
or to.be sued rere created for the first time by section 65 of Act 
21'and 22 Victoria, Cb. 106, which was passed in 1:258 on the 
transfer of the Government of India from the East India Company 
to the Crown. The section runs as follows : 


“The Secrelary of State in Courcil shall and may sue and be 
sued as wellin India as in England by the name of the Secretary 
of State in Council as a body corporate, and all persons and 
bodies politic shall and may have and take the same suits, 
remedies and proceedings legal and equitable against the Secretary 
of State in Council of India, as they could have done against 
the said company.” 

The object of the Act was to transfer to Her Majesty the 
possession and government of the British territories in India 
which were then vested inthe East India Company in trust for 
the Crown ; bot as the Queen could not be sued in her own court, 
it was provided that the Secretary of State in Council as a body 
corporate would have the same rights of suitas the East India 
Company had end would be subject to the same liability of being 
sued as previously attached to the East India Company. 

This proviston of the Act of 1858 was reproduced in section 33 
of the Government of India Act, 1915, in the following terms: 

“(1) The Secretary of State in Council may sue and be suéd 

by the name cf the Secretary of State in Council as a body 
corporate. 
* (2) Every person shall have the same remedies against the 
Secretary of Stste in Council as he might have had against the 
East India Corrpany, if the Government of India Áct, 1858, and 
this Act had no: been passed.” z 

The questicn therefore narrows down to this as to whether 
an action of the character that has been brought against the Pro- 
vince of Bomba could have been brought against the East India 
Company prior to 1858. In may opinion the answer to this 
question must b> given in the afirmatiye. All the relevant autho- 
ritiés on ` this point have been very carefully reviewed by the 
learned Judges of the Bombay High Court, end Iam in entire 
ügreemient with the reasons assigned by them in support of their 
conclusion. It is true that the East India Company was invested 
with powers and functions of a two-fold character. They had on 
the one band powers to carry on trade as merchants ; -on the 
other hand they "had delezated to them powers to acquire, retain 
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and govern territories to raise and maintain armies and to make 
peace and war with native powers in India. But the liability of 
the East India Company to be sued was not restricted altogether 
to claims arising out of undertakings which might be carried on 
by private persons ; but other claims if not arising out of acts of 
State could be entertained by civil courts, if the acts were done 
under sanction of municipal law and in exercise of powers con- 
ferred by such law. The law on this point was discussed very 
ably by the Madras High Court in Secretary of State v. Hari 
Bhanji (1). The learned Chief Justice in course of his judgment 
contrasted the decisions in Sreretary of State v. Kamachse Boye 
Saheba (2) with that in Forester v. Secretary of State (3). In the 
first of these cases, on the death of Raja Sivaji who enjoyed the 
status of a sovereign the East India Company seized the whole 
of his property as an escheat to the Paramount Power. A bill 
was filed by the widow of the deceased to recover possession of 
the properties. It was held by the Privy Council that the suit was 
not maintainable. 

Lord Kingsdown laid down that the real point for determina- 
tion in such cases was whether it was seizure by arbitrary power 
on behalf of the Crown of the dominions and property of a 
neighbouring State, an act not affecting to justify itself on grounds 
of municipal law ; or whether it wasin whole or in part a posses- 
sion taken ky the Crown under colour of legal title of the pro- 
perty of the late Raja of Tanjore in trust for those who by law 
might be entitled to it on the death of the last possessor. On the 
facts of the case it was held thatthe seizure was an exercise of 
sovereign power effected at the arbitrary discretian of the company 
by the aid of military force and consequently the court had no 
jurisdiction to try the case. 

In the other case the Government had recovered tbe lands 
held by one Begum Sumaroo asa Jagirdar after her death and 
the plaintiff filed a suit to recover the property, on the basis of 
a deed of will executed by her. It was held by the Privy Council 
that as Begum Sumaroo was not 2 Sovereign Princess and the act 
of resumption was done under colour of legal title of lands pre- 
viously held from government by a subject, it was not an act of 
State, and the suit was consequently triable by a civil court. As 
was observed by Lord Atkin in Æskugbayi Ejeko v. Officer 

(1) [1882] I. L. R. 5 Mad. 373. 
(a) [185917 M. I. A. 461. 
(3) [1871-72] I. A. Supplement Vol, p. 10. 
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Administsring the Government of Nigeria (1). "This phrase (act 
of State) is capable of being misunderstood. As applied to an 
act of the sovereign power directed against another sovereign 
power or the subjects of another sovereign power not owing 
temporary allegiance, in pursuance of sovereign rights of waging 
war or maintaining peace on the high seas or abroad, it may give 
rise to no_legal remedy. But as applied to acts of the executive 
directed to subjects within the territorial jurisdiction it has no 
special meaning, and can give no immunity from the Trade 
of the court to eaquire into the legality of the Act.” 


Much impor-ance, cannot in my opinion be attached to the 
observation of Sir B. Peacock in Peninsular and Oriental Steam 
Navigation Comzany v. The Secretary of State (2). In that case 
the only point for consideration was whether in the case of a 
tort committed in the conduct of a business the Secretary of State 
for India could be sued. The question was answered in the 
affirmative, Whether he could be sued in cases not connected 
with the conduct of a business or commercial undertaking was not 
really a question Zor the court to decide. 


In the case before us the act of requisition which parports to 
have been done ander the sanction of municipal law, and in 
exercise of powe% conferred by such law cannot be an act of 
State. Anaction on the ground of the powers being illegally 
exercised could certainly have been brought against the Secretary 
of State, if the Coastitution Act of 1935 had not been passed. 

Iam not much impressed by the argument of the learned 
Attorney-General that the expression “sue or to be sued” occur- 
ing in section 176 does not include an application for a writ of 
certiorari. The expression ‘sue’ in its plain grammatical sense 
connotes the “enforcement of a claim or civil right by means of 
legal proceedings. The proceedings may be initiated by a 
plaint or by a petition of motion, and it cannot be said 
that what section 176 of the Constitution Act contemplates is a 
proceeding which must begin with a plaint and end in a decree as 
laid down in the Civil Procedure Code. 


No argument can also in my opinion be founded upon the fact 
that there was 10 express mention of prerogative writs in 
clause (13) of the Chapter by which the Supreme Court was first 
established in Beagal The Supreme Court was invested under 


(1) [1981] A. C. 662, 671, 
(2) [1861] 5 Bom. H. C. R, App. 1. 
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clause (5) of the Charter with all the powers 2nd privileges of the 
Court of King’s Bench in England and these undoubtedly included 
the power of issuing certiorari and other prerogative writs. There 
are reported cases to show that writs of mandamus were issued 
to the Directors of East India Company by the Court of King’s 
Bench in England, (1) 


Oa the whole, it seems to me that the view taken by the learned 
Judges of the appeal bench of the Bombay High Court is right, 
and this appeal should stand dismissed with costs. 


Das J.—In my opinion this appeal should be allowed. As 
I have taken a view different from those of three eminent Judges 
of the Bombay High Court and some of my learned brethren of 
this Court, for all of whom I always have tha highest respect, 
I consider it right to glve the reasons for my conclusions in some 
detail. 


This appeal is directed against the judgment and order of an 
appellate Bench of the Bombay High Court (Chagla C. J. and 
Tendolkar J ) affirming an order of Bhagwati J. sitting on the 
Original “Side “of that Court. The order appealed from is a man= 
date in the nature of a writ of ærtiorari quashing an order of 
requisition of a certain premises in Bombay made by the appellant 
im exercise of powers. vested in it by Bombay Ordinance No. V 


of 1947. 


There is no substantial dispute as to the facts leading up to the 
proceedings out of which the present appeal has arisen. They 
have been sufficiently stated in the judgments just delivered and 
need not be recapitulated by me. 


Learned Attorney-General appearing in support of the present 
appeal has confined himself to two main points, namely, (i) thet, 
having regard to the. provisions.of Bombay Ordinance V of 1947 
under which. the impugned. order was. made; £ writ of certiorart 
does not lie at all, and (ii) that a writ of certiorari does not lie 
against the Province of Bombay. Mr. Seervai appearing for the 
respondents has, quite properly, not sought to raise any of the. 


several subsidiary points which were unsuccemfully canvassed. 


before the Courts below and his endeavour bas been to support 


(1) Vide The King v. The Directors of Kast India Company 4 B. and Ad, 
590, The King v. The Court of Directors of the East Incia Company 4 M. X 
S. 479. = . 
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‘the judgment under appeal on the two points mentioned above 


and to reinforce them with fresh regsonings and rulings.. 


The writ of certiorari is a very well known ancient high prero- 
gative writ that used to be issued by the Court of King’s Bench 
to correct the errors of the inferior Courts strictly so called. It is 
with this writ that the Judges of the King’s Bench used to exercise 
control over Courts of inferior jurisdiction where the latter acted 
without jurisdiction or in excess of it or in violation of the prin- 
ciples of natural Justice. Gradually the scope of these writs was 
enlarged so as to exercise control over various bodies which were 
not, strictly speaking, Courts at all, but which were by statute 
vested with powers and duties that resembled those of the ordinary 
inferior Courts. These statutory bodies were called gwast-judicial 
bodies and their decisions were called gwasé-Judicial acts and the 
Court of King's Bench freely began to bring up the records of 
these quasi-judicial bodies, examine them and, if thought fit, quash 
them. The real reason for this extension of the scope of the writ 
of cerforari was the distrust with which the Judges looked upon 
the numerous statutory bodies that were peiog brought into 
existence and vested with large powers of affecting the rights of 
the subject and this extension was founded on the plausible plea 
that these statutory bodies exercised gwas#judicial functions, 
The law is now well settled that a writ of certiorart will lie to 
control a statutory body if it purports to act without jurisdiction 
or in excess of it or in violation of the principles of natural justice, 
provided that, on a true construction of the statute creating the 
body, it can be said to be a gwasf judicial body entrusted with 
guast-judicial functions, It is equally well settled that a certiorart 
will not lie to correct the errors of a statutory body which is 
entrusted with purely administrative functions. It is, therefore, 
necessary, in order to determine the correctness of the order 
appealed from, to ascertain the true nature of the functions 
entrusted to, and exercised by, the Provincial Government under 
the Ordinance in question. 


The title of the Ordinance was "An Ordinance to provide for 
the requisition of land, for the continuance of requisition of land 
and for certain other purposes.” The second preamble recited 
that the Governor of Bombay was satisfied that circumstances 
existed which rendered it necessary for him to take immediate 
action to enable the Provincial Government to make provision for 
requisition of land and for the continuance of the requisition of 
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land already subjecto requisition. The Bombay Legislature not 
being in session at the date of this Ordinance and the instructions 
of the Governor-General under the proviso to sub-section (1) of 
section 88 of the Act having been obtained, the Governor of 
Bombay had legislative power and authority and the Ordinance 
promulgated by him had, for the requisite period, the force of an 
Act of the legislature. The Ordinance has since been replaced 
by an Act but this appeal must be decided on the terms of the 
Ordinance which was in force at the material times, The pre- 
ambles to the Ordinance clearly indicated that the Ordinance had 
been promulgated under circumstances of considerable urgency. 
Tris is a fact which should be borne in mind in interpreting the 
operative provisions of the Ordinance. 

Section 3 of the Ordinance under which the order of requisition 
was made was in the terms following : 


"3. Requisition of land.—If in the opinion of the Provincial 
Government it is necessary or expedient to do so, the Provincial 
Government may by order in writing requisition any land for any 
public purpose ; 

Provided that no land used for the purpose of public religious 
worship or for any purpose which the Provincial Government 
may specify by notification in the Official Gazette shall be requi- 
sitioned under this section." 


It is clear, and, indeed, there can be no dispute, that the words 
"If in the opinion of the Provincial Government" governed the 
words “it is necessary or expedient to do so" and that whatever 
those latter words might mean or imply had been left entirely to 
the opinion of the Provincial Government. What then, were the 
meaning and implication of the words “it is necessary or expedient 
to do so" ? à 

The main section read as a whole clearly implied a close and 
intimate correlation between the two parts, namely, the power 
conferred on the Provincial Government by the operative part and 
the formation of opinion as to the necessity or expediency for 
exercising that power under the earlier part of the section and 
this correlation was brought about by the use of the word “go” 
in conjunction with the words "to do." To my mind, the words 
"to do so" covered and included within their meaning whatever 
Provincial Government had been authorised to do. By the opera- 
tive part of the section the Provincial Government had been 


THE CALCUTTA LAW JOURMAL. [VoL 86. 


empowered, no: to requision simpliciter but to requisition for a 
public purpose. The words “to do so" in the opening part of 
the sentence necessarily, therefore, referred to the act of requisition 
ing for a public purpose and it must follow, therefore, that the 
necessity or expediency for requisitioning for a public purpose was 
left to the opinion of the Provincial Government. Strictly, as a 
matter of construction of the section, both grammatically and 
according to the necessary intendment of the Ordinance, as it 
appears from its language, the conclusion is irresistible that the 
words “to do so" meant and stood for the words “to requisition 
any land for a public purpose." Itis to avoid the repetition of 
the words “requisition any land for any public purpose" that the 
words-'to do so" were used in the earlier part. It would have 
served the purpose equally well if in the earlier part of the sentence 
the words "to requisition any land for any public purpose" had 
been used instaad of the words “to do so” and the words “do so" 
had been used at the end of the section instead of the words 
“requisition anv land for any public purpose.” It appears to me 
to be entirely fallacious to say that because the words “for a public 
purpose” were to be found at the end of the section, therefore, 
the existence of a public purpose must have been a collateral fact 
which could pot come within the scope of the formation of the 
opinion. The truth isthat the earlier part of the section by the 
use of the words “to do so” included the question of a public. 
purpose and the entire composite matter, namely, the necessity or 
expediency for requisitioning land fora public purpose had been 
left to the subjective opinion of the Provincial Government. 

Learned counsel for the respondents contends—and in this he 
has the judgments of the High Court in his favour—that although 
it had been left to the Provincial Government to form its own 
Opinion as to the necessity or expediency of requisitioning land 
and to make an order of requisition founded on that opinion, the 
existence of a public purpose was a condition precedent to the 
exercise of the power and the question of the fulfilment of the 
condition precedsnt had not been left to the subjective opinion 
of the Provincial Government but had to be determined as an 
objective fact by the Provincial Government before it proceeded 
to form its opinion and to make the order. The words “to do 
so", according to learned counsel for the respondents, referred 
to the act of requisition only but not to the purpose of such requi- 
sition. Iam unable to accept this line of argument which appears 
to me to be open to the-following several objections : 
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(i) It overlooks the word “so” and gives no meaning to it. 


(il) If that interpretation were correct then the section would 
have read as follows : 


"If in the opinion of the Provincial Government it is necessary 
or expedient to requisition any land, the Provincial Government 
may, by an order in writing, requisition any land for a pablic 
Purpose.” 

So read, the section would mean that the Provincial Govern- 
ment would, in order of sequence, first have to form its opinion 
as to the necessity or expediency for requisitioning any land 
without reference to any purpose. On this interpretation it is 
clear that the Provincial Government could not act directly upon 
the opinion so formed, because the exercise of the power depen- 
ded onthe existence of a public purpose as an objective fact 
which had yet to be determined, If that were to be so then what 
was the necessity for the anterior formation of opinion by the 
Provincial Government? A formation of opinion as to. the 
necessity or expediency of a'purposeless requisitioning would be 
an entirely useless, incomplete and futile mental exercise for such 
formation of opinion would not have in any way helped the Pro- 
vincial Government in making an order of requisition at all. 


(iii) According to the respondents’ interpretation the existence 
of a public purpose as an objective fact had to be determined 
first before the Provincial Government would form its opinion as 
to the necessity or expediency of requisitioning a particular land. 
This argument amounts to reading the section upside down and 
in fact to recasting the section altogether. If that were the true 
intention of the Governor of Bombay in promulgating this Ordi- 
nance, then the section would have said—“If any land is needed 
fora public purpose and if in the opinion of the Provincial 
Government it is necessary or expedient to requisition any parti- 
cular land for that purpnse, the Provincial Government may, by 
. an order in writing requisition such land." The section as enacted, 
however, did not say anything of the kind. 


(iv) It ie said that this section postulated a public purpose to 
exist and required the Provincial Government to form its opinion 
as to the necessity or expediency of requisitioning land for that 
public purpose. One can only arrive at the last mentioned pro- 
position by interpreting the words ''to do so" in the way suggested 
by me and once that interpretation is adopted, the existence of a 
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public purpose as well as the necessity or expediency of requisi- 
tioning land must both become the subject-matter of the opinion 
of the Provincial Gosernment. 

(v) If the existence of a public purpose had to be determined 
asan objective fact and-if that determination were liable to be 
subjected to the scrutiny of the Court in legal proceedings, thea 
such a procedure would have quite effectively frustrated the very 
object set forth in the second preamble by preventing the Pro- 
vincial Government, by means of protracted legal proceedings, 
from taking immediate action for making provision for requisition 
of land and for the continuance of the requisition of land already 
subject to requisition. In tbis very case, the order of requisition 
which had been made in February, 1948, is still in abeyance. 

(vi) The result of the interpretation suggested by the respon- 
dents would be to hold that the Provincial Government had to 
determine judicially the existence of a public purpose as an objec- 
tive fact before it proceeded to form its opinion as to the necessity 
or expediency of requisitioning any particular land. Itis difficult 
to appreciate how the Provincial Government would have pro- 
ceeded to decide this issue. [o whom would the Provincial 
Government give notice that it proposed to decide this issue of 
the existence or otherwise of a public purpose? Who would be 
interested to deny the existence of such a purpose at that stage? 
None, for no particular person’s land was actually sought to be 
requisitioned at that stage. Indeed this issue could not arise 
until a person was actually threatened with a requisition order. An ` 
interpretation that leads to such an absurd and anomalous position 
cannot but be rejected. 

(vii) If it is contended that the Provincial Government had 
to decide this issue as and when it sought to requisition any par- 
ticular land belonging toa particular person, the result will be 
gtill more anomalous. In that case the Provincial Government 
would be called upon to decide the self same issue as to the 
existence of a public purpose as often and as many times asit 
would need any land, for the decision in one case will not bind 
owner of a different land. There would have to be as many deck 
sions as to the existence of a public purpose as there would be 
number of plots of land to be acquired. Can anything be more 
absurd than this ? 

(viii) If the decision on the existence of a public purpose had to 
be made along with or simultaneously with the formation of opinion 
as to the necessity or expediency for requisitioning any particular 
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land then it myst be conceded that the two matters were correlated 
to each other and then it will be absurd to suggest that the inten- 
tlon of the Ordinance was to keep the two component parts in 
separate watertight compartments one being required to be 
decided as an objective fact and the other being left to the sub- 
jective opinion of the Provincial Government. In the absence of 
specific provision in express language such an anomalous intention 
cannot be imputed to the legislative authority. 


The objections stated above quite definitely lead me to the 
conclusion that the interpretation suggested by the respondents 
cannot be adopted and they also fortify my view that the section 
must be construed in the manner I have mentioned. So construed, 
it would read as follows : 

“If in the opinion of the Provincial Government it is necessary 
or expedient to requisition any land fora public purpose, the 
Provincial Government may, by an order in writing, requisition any 
land for a public purpose.” 

As soon as this construction is reached, there remains, on the 
authorities and on principle, no escape from the conclusion that 
what had been left to the subjective opinion ofthe Provincial 
Government was a composite matter, namely, the necessity or 
expediency for requisitioning land for a public purpose. The Pro- 
vincia] Government was authorised to form an opinion on the 
entire matter and every component part of it. In short the 
existence of a public purpose was left as much to the opinion of 
the Provincial Government as was the necessity or expediency for 
requisitioning any particular land. It seems clear to me that the 
legislative authority meant, not that there must be a public pur- 
pose as an objective fact to be determined judicially which deter- 
mination was to be subject to the scrutiny of the Court but, thet 
the Provincial Government rhould be of opinion that a public 
purpose existed for the advancement of which it was necessary or 
expedient to requisition land. Iņ my opinjon, the words “if in 
the opinion of the Provincial Government” governed both the 
purpose and the necessity or expediency of making an order of 
requisition. The formation of opinion onthe entire matter was 
purely subjective, and the order of requisition was to be founded 
on this subjective opinion and as such wasa purely administrative 
act. It will be useful, at this stage, to refer to some of the judicial 
decisions which, as I apprehend them, fully support my above 
conclusions, ‘ P i 
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It is well established that if the legislature simply confides the 
power of doing an actto a particular body if in the opinion of 
that body it is necessary or expedient to do it, then the act is 
purely an administrative, #4, an executive act as opposed toa 
judicial or gwasf-judictal act, and, in the absence of proof of bad 
faith, the Court has no jurisdiction to interfere with itand cer- 
tainly not by the high prerogative writ of sértiorari. Usually this 
discretion is confided by the use of expressions like "If it 
appears to,” "If in the opinion of" or “If so and so is satisfied." 
In Mayor etc. of Westminster v. London and North- Western Rail- 
way Company (1) Lord Halsbury L. C. observed: 


"Assuming the thing done to be within the discretion of the 
local authority, no Court has power to interfere with the mode 
in which it has exercised it. Where the Legislature has confided 
the power to a particular body, with a discretion how itis to be 
used, it is beyond the power of any Court to contest that discre- 
tion. Ofcourse, this assumes that the thing done isthe thing 
which the Legislature has authorised.” 


To the like effect are the following observations of Batty J. in 
Baloant Ramchandra Natu v. The Secretary of State (a): 

“No doubt when a power has been conferred in unambiguous 
language by Statute, the Courts cannot interfere with its exercise 
and substitute their own discretion for that of persona or bodies 
selected by the Legislature for the purpose.” 


Sometimes the Legislature may entrust a power toa specified 
authority to do an act for a certain purpose. Even in such a 
case, the Legislature may, nevertheless, by appropriate language, 
leave not only the determination of the necessity or expediency 
for doing the act but also the determination of the necessity or 
expediency for doing the act for that purpose as a composite 
matter to the opinion, satisfaction or discretion of that authority. 
In such a case what isa condition precedent for thedoing of the 
act is not the actual existence of the particular purpose but the 
opinion of the specified authority that the purpose exists. In 
other words the authority is also made the sole judge of the 
existence of the purpose, for otherwise it cannot form its opinion 
as to the necessity or expediency of doing the act for that 
purpose. 


(1) [1905] A. C. 426. 
(3) I. L. R. [1905) Bom. 480. 504. 
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In Wijeyesehera v. Festing (1) the Governor of Ceylon with 
the advice of his Executive Council made an order under the 
Acquisition of Land Ordinance, 1876, directing the Government 
agent to take order for the acquisition, under the provisions of 
the Ordinance, of part of the appellant's estate fora public pur- 
pose, namely, the making of aroad. The whole point in the case 
was whether the decision of the Governor in Council was con- 
clusive on the point that the land was wanted fora public purpose, 
The question turned on sections 4 and 6 of the Ordinance (No. 3 
of 1876) relevant portions of which provided as follows: 


“4. Whenever it shall appear to the Governor that land in any 
locality is likely to be needed for any public purpose, it shall be 
lawful for the Governor to direct the Surveyor-General or other 
officer generally or specially authorised by the Governor in this 
behalf, to examine such land and report whether the same is fitted 
for such purpose. 


6. The Surveyor-General, or other officer so authorised as 
aforesaid, shall then make his report to the Governor whether the 
Possession of the land is needed for the purposes for which it 
appeared likely to be needed as aforesaid. And upon receipt of 
such report it shall be lawful for the Governor, with the advice of 
the Executive Council, to direct the Government Agent to take 
order for the acquisition of the land.” 


In delivering the jadgment of the Board Lord Finlay approved 
of a previous decision of the Supreme Court of Ceylon and 
observed as follows : 


"It appears to their Lordships that the decision of the Governor 
that the land is wanted for public purposes is final, and was in- 
tended to be final, and could not be questioned in any Court. Tho 
nature of the objection is such that it would be obviously un 
suitable for the District Court, which is concerned with questions 
of compensation which would arise if the land is to be taken. But 
the question might also be raised in a preliminary way, as was 
suggested by Lord Wrenbury in the course of the argument. It 
might be raised by an application to the Court to stay the further 
proceedings on the ground that although the Governor in the 
Executive Council had made the order, it was not a case where the 
condition precedent of the Ordinance was really fulfilled, namely, 
that the land was wanted for public purpose. 


(1) [1919] A. C, 646. 
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In their Lordships’ opinion no such proceeding would be com- 
petent in such a case, and the decision of the Governor in Council, 
making an order under the latter part of section 6 of the Ordinance, 
is final and conclusive.” 

His Lordship concluded— . 

“When you have an enactment of that kind it shows that it was 
intended that the decision of the Governor in Executive Council 
on the point should be binding.” 

The decision in Point of Ayer Collisries Ltd. v. Lloyd George (i) 
which was a case of requisition of an undertaking turned on Reg. 
55 (4) of the Defence (General) Regulations—the relevant parts of 
which were as follows : 

“Tf it appears to a competent authority that in the interests of 
the public safety, the defence of the realm, or the efficient prose- 
cution of the wer, or for maintaining supplies and services essential 
io the life of the community, it is necessary to take control on 
behalf of His Majesty of the whole or any part of an existing un- 
dertaking, and that, for the purpose of exercising such control, it is 
expedient that tie undertaking or part should be carried on in 
pursdiance of an order made under this paragraph, the competent 
authority may by order authorise any person (hereinafter referred 
to ab an “authorised controller") to exercise, with respect to the 
ühdertaking or any part thereof specified in the order, such func- 
tions of control on behalf of His Majesty as may be provided by 
the order...” 

An order under tbe regulation having been made with respect 
to the appellant's undertaking, the appellant brought an action 
impugning it on the ground, fszsr aka, that there were no adequate 
grounds npon which the Minister could find, as he stated he had 
found, namely, that it was necessary to take control in the interests 
of the public safety, the defence of the realm, the efficient prose- 
cution of the war or for maintsining supplies and services essential 
to the community. Singleton J. having dismissed the action, the 
appellant went cp to the appeal Court. If the reasonings and the 
conclusions of the judgments under appeal before us were sound 
and correct it cculd well have been held by the Court of Appeal in 
that case that the regulation postulated the existence of the 
interests of public safety etc. which had to be judicially determined 
as an objective fact and that what had been left to the subjective 
opinion of the competent authority was only the necessity for 
taking control or the undertaking. This was, however, repelled 

(1) (1943] a AIL E. Re 546. 
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andin dismissing the appeal Lord Greene M. R. with whom 
Goddard and du Parcq L. JJ. concuired observed as follows : 

“If one thing is settled beyond the possibility of dispute, it is 
that, in construing regulations of this character expressed in this 
particular form of language, it is for the competent authority, what- 
ever Ministry that may be, to decide as to whether or not a case 
for the exercise of the powers has arisen. It is for the competent 
duthority to judge of the adequacy of the evidence before it. It is 
for the competent authority to judge of the credibility of that 
evidence. -It is for the competent authority to judge whether or 
not it is desirable or necessary to make further investigations 
before taking action. It is for the competent authority to decide 
whether the situation requires an immediate step, or-whether some 
delay may be allowed for further investigation and perhaps 
negotiation. All these matters are placed by Parliament in the 
hands of the Minister in the belief that the Minister will exercise 
bis powers properly, and in the knowledge that, if he does not 
do'so, he is liable to the criticism of Parliament. One thing is 
certain, and that is that those matters are not within the compe- 
tence of this Court. It is the competent authority that is selected 
by Parliament tocome to the decision, and if that decision is 
come to in good faith, this Court has no power to interfere, pfo- 
vided, of course that the action is one which is witbin the four 
corners of the autbority delegated to the Minister." 


There is no substantial difference in the language of Reg. 55(4) 
and that of the Bombay Ordinance now before us if it is properly 
construed and read in the way I have indicated above. Even if 
it were possible, dn an overmeticulous analysis, to detect any such 
difference, the position is put beyónd doubt in the decision of 
the English Court of Appeal in Carltena Ltd. v. Commissioners: of 
Works and others (1). The decision turned on Rég. 51(t) of tte 
Defence (General) Regulations which was in the following terms ; 


"A competent autbority, if it appedrs to that authority to be 
necessary or expedient so to do in the interests of the publlc 
safety, the defence of the realm or the efficient prosecution of the 
war, or for maiat&ining supplies and services essential to the life 
of the community, may take possesslón of any land, and may give 
such directions as appear to the cómpetent authority to be 
necessary or expedient in connection with the taking of possession 
of that land." i AES 


(1) [1943] 2 All, E, R, 560, 
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Thers is no substantial difference at all between the language of 
this regulation end section 3 of the Bombay Ordinance as con- 
strued above. If the reasonings of Chagla C. J. and Tendolkar J. 
were correct, the words “so to do” in the above regulation would 
refer only to the act of taking of possession, for, according to them, 
the interests of the public safety etc. do not describe the nature 
or character of that act but constitute the purpose for which the 
competent authority was to do the act of taking possession. On 
that line of reasoning the regulation could be equally said to 
postulate the existence of the interests of the public safety etc. 
as conditions precedent to the exercise of the power and it could 
be said that the fulfilment of those conditions precedent had to 
be determined qwasi-judicially so as to be subject to the scrutiny 
and interference of the Court. All this line of reasoning was 
rejected by Lord Greene M. R. with the concurrence of Goddard 
and du Pareg L. JJ. in the following words : 


“The last point that was taken was to this effect, that the 
circumstances were such that, if the requisitioning authorities 
had brought their minds to bear on the matter, they could not 
possibly have come to the conclusion to which they did come. 
That argument is one which, in the absence of an allegation of 
bad faith—and I may sey that there is no such allegation here— 
is not open to ttis Court. It has been decided that, where a 
regulation of this kind commits to an executive authority the 
decision of what is necessary or expedient and that authority makes 
the decision, it is not competent to the Courts to investigate the 
grounds or the reasonableness of the decision in the absence of an 
allegation of bad faith. If it were not so, it would mean that the 
Courts would be inade responsible for carrying on the executive 
Government of this country on these important matters. Parlia- 
ment, which authorises this regulation, commits to the executive 
the discretion to decide and with that discretion if dona fide exer- 
cised no Court can interfere. All that the Court can do is to see 
that the power which it is claimed to exercise is one which falls 
within the four ccrners of the powers given by the Legislature 
and to see that those powers are exercised in good faith. Apart 
from that the Courts have no power at all to inquire into the 
reasonableness, the policy, the sense or any other aspect of the 
transaction.” 


Vedlapatla Suryanaraycna v. Province of Madras (r) is a Full 
(1) I. L, R, [1946] Mad, 153: A. L R, [1945] Mad, 364. 
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Bench decision of the Madras High Court. It discussed section 6 
ofthe Land Acquisition Act and held that the decision of the 
Provincial Government that the land was Tequired for a public 
purpose was final. 


Robinson v. Minister of Town and Country Planning (1) is 
instructive. The provisions of the Town and Country Planning 
Act, 1944, were considered in that case. The relevant portions of 
section r of that Act were as follows: 


“Where the Minister of Town and Country Planning (in this 
Act referred to as the Minister) is satisfied -hat it is requisite, 
for the purpose of dealing satisfactorily with extersive war damage 
in the area of a local plenning autbority, that a part or parts of 
their area, consisting .of land shown to his satisfaction to have 
sustained war damage or of such land togethsr with other land 
contiguous or adjacent thereto, should be laid out afresh and 
redeveloped as a whole, an order declaring all or any of the land 
in such a part of their area to be land subject to compulsory pur- 
chase for dealing with war damage may be mace by the Minister 
if an application in that behalf is made by the authority to him 
before the expiration of five years from such date as the Minister 
may by order appoint as being the date when the making of such 
applications has become practicable." 


It will be noticed that the power to make the order was subject 
to the satisfaction of the Minister not only that it was requisite 
that lands should be laid out afresh bat that it was requisite ‘for 
the purpose of dealing satisfactorily etc." which unquestionably 
Was à question of fact and could be said to be subject to objective 
determination yet, it was held by the appeal Court, overruling an 
earlier decision of Henn Collins J. in another casa tbat the entire 
matter, namely, the necessity for laying out the lands afresh as 
well as the purpose of dealing was for the satisfaction of the 
Minister, that he was the sole judge, tbat no objective test was 
possible and that the decision of the Minister was an administrative 
act. s n 

Franklin v. Minister for Town and Country Planning (a) was 
concerned with section r (1) of the New. Towns Act, 1946, the 
relevant portions of which ran as follows : 

“lf the Minister is satisfied, after consulting with any local 
authorities who appear to him to be concerned, that it is expedient 

(1) [1947] 1 All. E. R. 851. 

(2) [1947] 2 All. E, R, 289 1 [1948),A. C, 87. 
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in the national interest that any area of land should be developed 
as a new town by a Corporation established under this Act, he 
may make an order designating that area as the site of the proposed 
new town.” 

Here what was left to the satisfaction of the Minister was pot 
only whether it was expedient that any area should be developed 
asa new town but whether it was expedient in the national interest 
that any area should be so developed. If the present arguments 
were sound it could be held in that case that the section postulated 
the existence of national interest to be determined judicially as an 
objective fact and that it was a condition precedent to the making 
of the order, It was, however, held by the House of Lords that 
no judicial or guasi-judicial duty was imposed on the Minister 
in the discharge of bis statutory duties, those duties being purely 
administrative. 

The case of Hubli Electricity Company, Limited v. Province of 
Bombay (1) may also be referred to. Relevant portions of 
section 4, sub-section (1) of the Indian Electricity Act, 1910, 
provided : 

“The Provincial Government may, if in its opinion the 
public interests require, revoke a license in the following cases, 
namely : 

(a) Where the licensee, in the opinion of the Provincial Govern- 
ment makes wilful and unreasonably prolonged default in doing 
anything required of bim by or under this Act." 

Could anything be more objective than the requirements of 
public interest or the wilful and unreasonably prolonged default ? 
And yet in construing the section their Lordships of the Privy 
Council observed : 

“Their Lordships are unable to see that there is anything in 
the language of the sub-section or in the subject-matter to which 
it relates on which to found the suggestion that the opinion of the 
Government is to. be subject to objective tests. In terms the 
relevant matter is the opinion of the Government—not the grounds 
on which the opinion js based. The language leaves no room 
for the releva nce of a judicial examination as to the sufficiency of 
the grounds on which the Government acted in forming an opinion. 
Further, the question on which the opinion of the Government is 
relevant is not whether a default has been wilful and unreasonably 


(1) [1948] L R. 76 L A. $71 A. I. R, [1949] P. C, 136. 
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- Civit, 
prolonged but whether there has been a wilful and unreasonably din 
prolonged default. Oa that point tbe opinion 1s the determining 1950» 
matter, and—if it is not for good cause displaced as a relevant Prorínze of Bombay 
opinion—it is conclusive." . “niles S, 

The recent case of 4. C. Mohamed v. Sailendra Nath Mitra (1) Advani. 
may also be referred to. It was concerned with an order of ` Das, F. 


requisition of certain premises except the ground floor made under 
section 3 (1) of the West Bengal Requisition and Control (Tem- 
porary Provisions) Act, 1947, which runs as follows: © 


“Whenever it appears to the Provincial Government that any 
Premises in any locality are needed or are likely to be needed for 
any public purpose, it may, by order in writing, requisition such 
Premises. Provided that no premises exclusively used ‘for the 
purpose of religious worship shall be requisitioned under this 
section.” 


I find no difference between the language of this section and 
that of section 3 of the Bombay Ordinance as construed by me. 
It is quite clear that what was left to the opinion of the Provincial 
Government was not the need of the premises simpliciter but the 
need of any premises for a prblic purpose as a composite matter. 
If the present arguments were sound, it could be held that ilie 
section postulated the existence of a public purpose and that what 
was left to the opinion of the Provincial Government was the 
need of the premises for that public purpose. It was, however, 
held by a Division Bench of the Calcutta High Court—an4 I 
think quite rightly—that it sufficed for the exercise of the power 
that the local Government was Satisfied as to the existence of the 
condition precedent to the exercise of its powers. 


To summarise: It is abundantly clear from the authorities 
cited above thet questions of fact such as the existence of a public 
purpose or the interest of the public safety or the defence of the 
realm or the efficient prosecution of the war, or the maintenance 
of essential supplies and the like may well be and, indeed, are 
often left to tbe subjective opinion or satisfaction of the erccutive 
authority. ` Morely because such a matter involves a question of 
fact it does not follow at all that it must always, and irrespective 
of the language of the particular enactment, b» determined judi- 
cially as an objective fact. When the Legislature leaves it to an P 
executive authority to form an opinion on or to be, satisfled about 


(1) (1950) 54 C. W. N, 642. 
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such a matter as a condition for the exercise of any power con- 
ferred on it, and to act upon such opinion, what is condition 
precedent is, not the actual existence of the matter but, the sub- 
Jective opinion or satisfaction of the executive authority that it 
exists. The cases referred to above clearly establish this much 
that when the legislature leaves it to the opinion or satisfaction of 
the executive authority as to whether it is necessary or expedient 
to requisition any land for a public purpose the executive authority 
is constituted the sole judge of the composite matter, that is to 
say of the existence of the public purpose as well as the necessity 
or expediency for requisitioning the land for that public purpose, 
call it a condition precedent or an objective fact or what you will. 
On a proper construction of section 3 of the Bombay Ordinance 
(No. V of 1947) there can be no doubt that that section left it to 
the Provincial Government to form its own opinion on the entire 
matter, namely, whether it was necessary or expedient to requisition 
any land for a public purpose and to act upon that opinion. So 
construed, the formation of opinion on the whole matter and the 
&ct founded thereon was nothing but & purely administrative, 
(f. «., executive) act. If the acts were done in good faith and 


within the four corners of the Ordinance, the Cout cannot 


interfere with it in any proceeding and far less by the prerogative 
writs of eer/erari or prohibition. If there be any hardship the 
appeal of the subject must be to the legislature and not to the Court. 
The first and the major head of the arguments advanced on behalf 
of the respondents must, therefore, fail. 

It will be convenient to dispose of at once two ancillary points. 
In the petition a bald suggestion was made, verified only as true 
to information and belief and unsupported by any legal evidence, 
that the Provincial Government had made the order mala fide and 
for a collateral purpose. The petitioner gave evidence in Court. 
There is nothing in the evidence which may support any plea of 
bad faith on the part of the Provincial Government or its officers. 
All that was said was that Mrs. C. Dayaram to whom the requi- 
sitioned premises had been allotted was the wife of an advocate 
from Karachi, and was a refugee and that the petitioner did not 
know whether her husband had also migrated from Karachi. At 
an adjourned hearing the question was put as to whether Mra, 
Dayaram was concerned in any manner whatever with the adminir$ 
tration of Government of Bombay or was a public servant. The 
purpose of the question was perhaps to establish that she was im a 
position to influence the Government officers The petitioner in 
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fairness replied that he was not aware if she were. In the evidence 
there is nothing from which it can be tsken as proved that the 
Provincial Government and its officers had acted in bad faith. 
Secondly, it was suggested that the Provincial Government had 
not acted within the four corners of the Ordinance in that, on its 
Own showing, there was no public purpose at all for which the 
order was made. Bhagwati J. expressed the view that the requi- 
sitioning of a flat for a particular or individual refugee was not a 
public purpose, for there was no question of serving the general 
interests of the community. On appeal Chagle C. J. disagreed 
with the above view. In his opinion the housing of refugee might 
certainly be a public purpose, for securiag a house for an individual 
refugee might itself confer a benefit on the community as a whole. 
In this opinion the learned Chief Justice was manifestly right. 
But the learned Chief Justice went on to say that choosing one 
refugee as against another without any ostensible cause would not 
constitute a public purpose for which the flat ia question could be 
requisitioned. This conclusion, with great respect to the learned 
Chief Justice, appears to be founded on a slight confusion of ideas. 
It has to be remembered that this was not a solitary order of 
requisition made by the Government for the public purpose of 
housing refugees. The petitioner's Solicitors’ letter dated February 
27, 1948, clearly stated that there. were "similar orders" issued 
by the Government. The impugned order itself shows ex facts 
that the order was made generally for "public purpose housing." 
It was not in terms made for the benefit of any particular indivi- 
dual refugee. Tho allotment of the flat to Mrs. C. Dayaram was 
the next step and as such the allotment of the flat already requi- 
sitioned to a particular refugee cannot possibly vitiate the preced- 
ing order of requisition. To say that seeing that the allotment 
was made to her, the order of requisition must have been made 
in her interest is to act on suspicion which is not permissible, 
The flat had to be allotted to a refugee for purposes of his or her 
housing. The fact that the petitioner himself was a refugee has 
been stressed before us and it has been said that it was a novel 
-way of solving the refugee problem by ousting one refugee and 
putting in another, There is no evidence as to the relative circum 
stances of the petitioner and Mrs. C. Dayaram, For all we know 
she may have been & more deserving person whose needs were 
more urgent than those of the petitioner The point is that it 
lies heavily on the person who challenges the dona Ages of a public 
authority or who contends that the authority had acted outside 
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its powers to establish his case on cogent legal evidence. He cam 
not succeed by leaving the matter in the air and to the ingenuity 
of his counsel in creating an atmosphere of mere suspicion, which. 
falls far short of legal proof. 


_ I pow pass on to the second head of argument which is based 
on the assumption that the existence of a public purpose bad not 
been left to the subjective opinion of the Provincial Government 
but was an objective fact which was a condition precedent to the 
exercise of the power -of requisition. What consequences follow 
from this assumption? The contention of the respondents is that 
the fulfilment of this condition as an objective fact had to be 
determined by the Provincial Government judicially and that 
being thus charged with a gwasf-judicial function the Provincial 
Government became amenable to the high prerogative writ of 
certiorari in case it acted without jurisdiction or in excess of it or 
in violation of the principles of natural justice. The question, 
therefore arises as to what are the tests for ascertaining whether 
the act of a statutory body is a gwast-judicial act or an ad ministra- 
tive act. 

. As to what is n qwasf judicial act there have been many judicial 
pronouncements. May C. J. in Qween v. Dublin Corporation (1) 
described a gwasi Judicial acts as follows ti— 

"In this connection the term judicial does not necessarily mean 
acts of a Judge or legal tribunal sitting for the determination of 
matters of law, but for purpose of this question, a judicial act 
seems to be an act done by competent authority upon considera- 
tion of facts and circumstances and imposing liability or affecting 
the rights. And if there be a body empowered by law to enquire 
into facts, make estimates to impose a rate on a district, it would 
seem to me that the acts of such a body involving such con- 
sequence would be judicial acts.” 


. Lora Atkinson in From: United Breweries v. Bath Justices (s) 
approved of this definition as one of the best definitions. The 
definition that now holds the field is that of Atkin L. J. as he 
then was, in Rex v. Bilectricity Commissioners (3). It runs as 
follows :— 

"Whenever any body of persons having legal authority to 
determine questions affecting the rights of subjects, and having 

(21) (1876) 2 Ir. R, 3715 

(a) [1985] A, C. 5&6. 

(3) (1984) 1 K, B. ryt. 
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the duty to act judicially act in excess of their legal authority they 
are subject to the controlling jurisdiction of the King's Bench 
Division exercised in these writs.” 

This definition was accepted as correct in Rex v. London 
County Council (1) and by many learned Judges in subsequent 
cases including the latest decision of the Privy Council in Nakhuda 
4H v. M. P. De S. Jayaratne (2). In Baswarilals case (3) 


I had occasion to analyse the essential characteristics of-a guast - 


Judicial act as opposed to an administrative act, I stand by what 
I said on this point on that occasion. As I pointed out there, 
the two kinds of acts have many common features. Thus a 
person entrusted to do an administrative act has often to determine 
questions of fact to enable him to exercise his power. He has 
to consider facts and circumstances and to weigh pres and cons 
in his mind before he makes up his mind to exercise his power 
just as a person exercising a judicial or quasi-judicial function has 
to do. Both have to act in good faith A good and valid 
administrative or executive act binds the subject and affects his 


rights or imposes liability on him just as effectively as a gwast- ` 


judicial act does. The exercise of an administrative or executive 


act may well be and is frequently made dependent by the 


Legislature upon a condition or contingency which may involve a 
question of fact, but the question of fulfilment of whish may, 
nevertheless, be left to the subjective opinion or satisfaction of 
the executive authority, as was done in the seyeral Ordinances, 
regulation and enactments considered and construed in the several 
cases referred to above. The first two items of the definition 
given by Atkin L. J. may be equally applicable to an administrative 
act. The real test which distinguishes a qwast-judicial act from 
an administrative act is the third item in Atkin L, J?s defini- 
tion, namely, the duty to act judicially. As was said by Lord 
Hswart C. J. in A. v. Lagtstatios Committes of the Churek 
Assembly (4) : 


* In order that a body may satisfy the required test it is not 


enough that it should have legal authority to determine questions 


aff-cung the rights of subjects ; there must be superadded to that 


characteristic the further characteristic that the body has the duty 
to act judicially.” ` ; 


(1) [1931] 2 K. B. 215. 

(a) (1950) 54 C. W. N. 883. 

(2) (1943; 48 C. W. N. 766 (779801). 
(4) [1938] 1. K. B, 411 at p. 418. 


414 


THE CALCUTTA Law JOURNAL l [VoL 36, 


The above passage was quoted with approval by Lord Radcliffe 
in delivering the judgment of the Privy Council in JVakkuda ARs 
case (1) (supra). Therefore, in considering whetber a particular 
statutory authority isa gwastjudicial body ora mere administra- 
tive body it has to be ascertained whether the statutory authority 
bas thé duty to ect judicially. When and under what circums- 
tances then can a statutory body be said to be under a duty fo act 
fudicially ? 

An examinaton of the decided cases shows that in many of 
them where the statutory bodies were held to be gwasi-judicial 
bodies and their decisions were regarded as geast- judicial acts 
there were sore parties making a claim under the statute and 
some parties opposing such claim and the statutory authority was 
empowered to adjudicate upon tbe matters in issue between the 
parties and to grant or refuse the claim. Thus in Ths Qweem v. 
The Local Government Board (13) the contesting parties were the 
County Council of Wexford on one side and Webster & Leary 
on the other side and Local Government, Board was the statutory 
authority to decide whether the latter were entitled to higher 
salary. In Kex v. Woodhouse (3) the contest was between the 
applicants for renewal of licence of certain brewers and the Justices 
of Leeds were to decide whether the licence should or should not 
be renewed. Reference may also be made to the cases of Rex v. 
Posi Master General (4) Rex v. London County Council (5) and 
Rex v. Hendon District Council (6. Even in Rex v. Boycott (7) 
it may be said that the Statute there contemplated a contest be- 
tween the Local Education Society and the boy who was alleged 
to be imbecile and whose father was entitled to notice under the 
regulations before a certificate was issued against the boy. It is 
not necessary to multiply instances. The point to note is that in 
each of these cases there was a /is—a proposition and an opposi- 
tion—&nd the statutory authority was authorised to decide the 
question and in sach of these cases the decision was regarded as 
a guast-Judicial decision. Indeed in some of the cases the neces- 
sity of a As between two or more parties has been referred to or 


(1) (1950) 54 C, W. N. 883. 
(a) (190a) L. R. 2 Ir. 349. 
(3) [1906] 2 K, B, 501. 

(4) [1928] 1 K. B. s91. 

(5) [1931] 2 K. B. a15. 

(6) (1933) + K. B, 696. 

(7) [1969] a K. 3. 6st. 
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even insisted upon. Thus in Ærrington & others v. Minister of Cau 
Health (1), Maugham L. J., as he then was, said : 3980. 

"In determining whether the position of the Minister is that Eros at Bombay 
which I have described as being gxasi-Judiclal, I think it is neces nsbaklas S. 
sary tO appreciate that undera clearance area scheme, to which Advani. 
objections are made by the owners of the property inthe area, Das, Y. 


there is atrue contest as between the owners of the property 
and the local authority ; in other words, there are two sides as 
between whom the Minister has to come to a determination after 
consideration”, 

The following passage from the judgment of Greer L. J. in that 
case quoted with approval by Swift J. in Frost & others v. Minister 
of Health (a) takes the matter a little further in that line : 

“In so far as the Minister deals with the matter of confirma- 
tion of a closing order in the absence of objection by the owners, 
it is clear to me, and I think to my brethren, that he would be 
acting in a ministeral or administrative capacity, and would be 
entitled to make such enquiries ashe thinks necessary to enable 
him to make up his mind whether it wasin the public interest 
that order should be made. But the position, in my judgment, 
is different where objections are taken by those interested in the 
Properties which will be affected by the order if confirmed and 
carried out. It seems to me that in deciding whether a closing 
order be made in spite of the objections which have been raised 
by the owners, it seems to me reasonable that the Minister should 
beregarded as exercising gwasi-judicial functions”. 

Swift J. in accepting above statement added : 

"I accept that from the moment an objection is made the 
Minister is exercising guwast-judicial functions, but it seems to me 
to be clearly recognised by the Court of Appeal that up to the 
time of objection being made the Minister acts in an administra- 
tive,fand not a judicial, capacity." i 

Under the Housing Act, 1930, the local authority submits a 
clearing order to the-Minister. If no objection is raised by the 
owners of the property the Minister considers the matter and 
either conflrms or modifies the order of the local authority, In 
the absence of objection the Minister, according to those two 
decisions, acts in an administrative capacity. Why? Because 
there is no As in the sense of two opposing parties, There is 


(1) [1935] 1 K. B. 245, 271. 
(a) [1935) 1 K. B. 286, pp. 292-3. 
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only a proposal by thelocalauthority. But if objection is talsed 
by the owner, the Minister, according to these cases, in deciding 
the matter, acts judicially. Wny ? Because there is a Hs between 
two contending parties, namely, the local authority and the owner 
which has to be decided by the Minister. It is true that in 
Frankin v. Minister of Town and Country Planning (supra) (3) the 
House of Lords held that under the Statute the Minister at no 
stage acted judicially, and, therefore, the actual decisions in these 
two cases cannot be sustained. But, nevertheless, I have quoted 
the above passages only to illustrate the reasons and the principle 
on which the act of a statutory body empowered to decide dis- 


.pates between two contesting parties was held to be gwastjudicial. 


The Report of the Ministers’ Powers Committee in defining the 
words ‘judicial’ and ‘gwasi-judicial’ which definition was accepted 
by Scott L. J. as correct in Cooper v. Wilson (1) stated : 

“A true judicial decision pressupposes an existing dispute be- 
tweén {wo or more parties and then involves four rcquisites......A 
quasi-judicial decision equally presupposes an ematlog dispute 
between two or more parties and involves........." 

This definition of a gwaséJudicial decision clearly suggests 

that there must be two or more contesting parties and an outside 
authority to decide those disputes. The following observations 
of my Lord the Chief Justice then sitting as a Single Judge in 
the Bombay High Court, in Ka Khwshroo Soru&jee v. The Com- 
missioner of Police (2) in which an order made under the Defence 
of India Rules was under consideration, are relevant on this 
point : : 
"IL appears to me that unless the authority invested with the 
power to pass an order had to act judicially, /e., to weigh & ques- 
tion from two sides and decide on the matter, no question of 
qgaasi-judicial act can arise. The two aides cannot include himself 
as he is the deciding authority." : 

In Franklin v. Minister of Town and Country Planning (3), 
while it was before the Appeal Court, Lord Ouksey L. J. said : 

“Tp all the authorities which have been referred to as showing 
that atan enquiry there must be an eximination of the case of 
both sides, there was what has been called a As: that is to say, 
there were. two parties contesting and the Minister as an outside 
authority, was deciding the case.” 

(1) [1937] s K. B. 309, 340. ‘ 
(3) (1947) Bom. L R. 7173 A. I. eee Poe 
(4) (1947) 176 L. T. 318, 316. 
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In the very recent case of Patri Shaw v. R. N. Roy (x) a 
Division Bench of the Calcutta High Court dissented from this 
very Bombay case (2) which is now before us and emphasised 
the necessity of a /ís between two parties for making the decision 
of the authority a qxas;-Judicial act. 


On the other hand there are many cases where the act of a 
statutory authority has been accepted as a quast-jadicial act 
although there were not two Opposing parties over whose disputes 
the authority was to sit in judgment. In those cases it was the 
authority who made a proposal and another person objected to it 
and the authority itself was entrusted to hear the objection and 
give a decision on it. In short the authority which was the pro- 
poser was the jadge in its own cause. The only grouad on which 
the decision of such an authority, placed in such situation as I have 
Just mentioned, was regarded as a qwasr-judicial act was that the 
authority was empowered to affect the rights of or impose a liability 
On others and was required by the very law which constituted it 
to act judicially, To take a few illustrative cases, Zhe Queen v. 
Corporation of Dublin (supra) was the case before May C. J. 
for quashing a borough rate by certiorari. Here the contest was 
between the Corporation on one side and the rate-payers on 
the other. It was the Corporation which, under the Act, was 
empowered, after consideration of facts and circumstances, to 
impose a borough rate, a liability of the rate-payers. The provisions 
of the relevant statutes are not set out in the report and it is 
difficult to say precisely what duties had been imposed on the 
Corporation before it could impose liability on rate-payera. I, 
therefore, pass on to the case of Rex v. Electricity Commissioners 
(supra) in which we find the celebrated definition of Aikin L. J. 
It will be noticed that in this case also there were not two parties 
apart from the Commissioners. [Indeed the Commissioners them- 
selves proposed the scheme and the companies took objection to it 
and the Commissioners after holding the local enquiry and hearing 
the objections had to make the final-order. It will also be noticed 
that the local enquiry was to be held by the Commissioners them- 
selves. The only principle on” which this decision rests is that 
the Commissioners had power to do something wbich affected the 
rights of others and that they were required by the statute itself 
to hold an enquiry, hear objections and evidence in support thereof 


(1) (1950) 54 C. W. N. 858. 
(2)(1949) 51 Bom, L. R. 342, 
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and make their final decision after considering all facts and circum 
stances. Take the case of Estate and Trust Agencies (1927) Ltd. 
v. Singapore Improvement Trust (1). The contest was between 
the appellant as owner and the respondent Trust as the authority 
making an adverse declaration with respect to the appellant’s 
building, By the very provisions of the statute the respondent 
Trust was made the judge in its own cause. It was, however, 
directed to entertain objections, hear evidence and then decide 
the issue. Tt is this last mentioned circumstance on which this 
decision rests. It is needless to multiply instances, for, I think, 
theee cases sufficiently illustrate the position. 


What are the principles to be deduced from the two lines of 
cases I have referred to? The principles, as I apprehend them, 
are: 


(i) that if a statute empowers an authority, not being à Court 
in the ordinary sense to decide disputes arising out a claim made 
by one party under the statute which claim is opposed by another 
party and to determine the respective rights of the contesting 
parties who are opposed to each other, there is a As and prima facie 
&nd in the absence of anything in the statute to the contrary 
it is the duty of the authority to act judicially and the decision of 
the authority is a gwasi-judicial act ; and 

(ii) that if a statutory authority has power to do any act which 
will prejudicially affect the subject, then, although there are not 
two parties apart from the authority and the contest is between 
the authority proposing to do the act and the subject opposing it, 
the final determination of the authority will yet be a quasi 
judicial act provided the authority is required by the statute 
to act judicially. 

In other words, while the presence of two parties besides the 
deciding authority will prissa facie and in the absence of any other 
factor impose upon the authority the duty to act judicially, the 
absence of two such partiss is not decisive in taking the act of the 
authority out of the category of gwast- Judicial act if the authority is 
nevertheless required by the statute.to act judicially. 

Mr. Seervai relied on two cases, namely, Rex v. Hendon Rural 
District Counci! (supra) and ex v. London County Council 
(supra) as establishing that although the statute itself may not 
require an inquiry yet the decision of the authority may bea 


(1) (1957] 3 AIL E. R. 327 (P. C.). 


Vor, 86.] SUPREME COURT. 


gwasi-judiclal act. In the second case although] there were no 
express provisions for inquiry in the statute itself, the rules framed 
by the Theatre and Music Hall Committee had nade elaborate 
provisions for notice, advertisement, opposition and hearing in 
public and liberty to examine and cross-examine witnesses. In 
the first case notice was actually given, objections were invited 
andthe parties had appeared. In any case, in both the cases, 
as Ihave already pointed out, there was a As berween two con- 
tending parties apart from the deciding authority and the decision 
of the authority affected the rights of the parties and can, therfore, 
be well supported asa gwasf-judicial act on the principle first 
enunciated. l 


The question I have now to consider is whethe- the act of the 
Provincial Government under the Bombay Ordinance satisfied 
either of the two tests. In the case before us thers were not two 
parties so as to make up a As in the usual sense. Here the Pro- 
vincial Government had been authorised to requisition land for a 
public purpose and the respondents! father whose interests wero 
prejudicially affected opposed the requisition, The case, there- 
fore, did not satisfy the test of a gwasi-judicial act based on the 
presence of two parties apart from the Provinciel Government. 
Chagla C. J. obviously felt the difficulty and tried to get over it 
by introducing the State asa party, asif, under the Government 
of India Act, 1935, the State was a legal entity apart from the 
Provincia] Government. This introduction of a fiction is wholly 
unconvincing and cannot be supported. The O-dinance under 
review did not contemplate or permit such*a ficion. `The bald: 
fact has to be faced that in this case there wasanebsonce of two 
contending parties apart from the Provincial Government which was 
the deciding authority. This, as I have said, is, however, not deci- 
sive, for it has yetto be enquired whether the case satisfied the 
second test, that is to say, whether the Ordinance required the 
Provincial Government to act judicially. 


` Turning now to the provisions of the Ordinance, it is contended 
that it is implicit in section 3 that the existence of & public pur 
pose must be determined judicially, The argument may be 
summed up thus: The existence of a public purpose as an 
objective fact was, under the main body of section 3, a condition 
precedent to the exercise of thé power of reqzisition, just as 
the non-user of land for any of the purposes mentioned in the 
proviso to section 3 or the vacancy of the ptemises undet 
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section 4 ware conditions precedent. This condition precedent | 
being an objective fact, it had of necessity to be determined by 
the Provincial Government in a gwasi-judicial manner. The first 
part of the argument wholly overlooks the difference in the 
language used in the main body of section 3 and that used in 
the proviso to that section and that used in section 4 of the 
Ordinance. The proviso to section 3 placed certain lands outside 
the ambit of the power conferred on the Provincial Government 
by the main body of that section. If the Provincial Government 
purported to exercise its power of requisition with respect to land 
which fell within the proviso on an erroneous bellef that it did not, 
then the Provincial Government overstepped the limits of its 


. powers and the order of requisition would not bind anybody and 


could be challenged by suit as wholly without jurisdiction. 
Likewise, under section 4 the Provincial Government's power of 
requisition had been confined in its range to vacant premises and 
if the Provincial Government purported to requisition premises as 
vacant premises which in fact were not vacant premises then also 
the Provincial Government entered the forbidden field and went 
beyond its power and its decision would not bind anybody and 
could be challenged by a suit. -This would be position in the 
two cases I have mentioned, becauss there was nothing in the 
Proviso to section s or in section 4 which could suggest that the 
question of the fulfilment of the condition precedent, namely, 
the non-user of the land for any of the purposes mentioned in the 
Proviso to section 3 or the vacancy of the premises under section A 
had in any manner been left to the subjective opinion of the 
Provincial Government. But, as I have already stated, the main 
body of section 3, on a correct construction of it, expressly left 
the question of the existence of the public purpose along with 
the question of the necessity or expsdiency of requisitioning land 
to the subjective opinion of the Provincial Government, and, 
therefore, its decision, if made in good faith, could not be ques- 
tioned at all. The circumstancs that the fulfilment of the condi- 
tion precedent laid down in the Proviso to section 3 or in section 4 
had not been left to the opinion of the Provincial Government 
could not affect the question of construction of the language used. 
in the main body of section 3 or alter the nature or character of 
the act under that section. The first part of the argument overs 
looks this aspect of the matter. The second part of the argu: 
ment proceeds on the assumption that an objective fact can never 
be left to the subjective opinion of a specified &utbority and must 
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always be determined judicially. The cases already referred to 
in connestion with the first head of arguments clearly show that 
the question of the existence of a public purpose or the interests of 
the State and the like may well be, and, indeed, often are, left 
to the subjective opinion or satisfaction of the specified authority 
and in such cases its decision, in the absence of bad faith, 
cannot be challenged in any proceeding. Even if the matter’ be 
not left to its subjective opinion, nevertheless, as already pointed 
out, an'administrative authority has frequently to come to a deci 
sion in its own mind as to the objective facts such as the existence 
of a public purpose or the like as a step in the process of the 
exercise of its administrative powers. That decision, if errone- 
ous, will not biad anybody and may be questioned in mn action. 
See the observations of Palles, C. B, in The Queen v. Local 
‘Government Board (supra). The mere fact that the existence of a 
public purpose is a condition precedent to the exercise of the 
power of requisition will not necessarily make the decision as to 
its existence a gwast-judicial act. There is no warrant for saying 
that the fulfilment of the condition precedent to the exercise of 
an administrative power must necessarily and always be determined 
judicially by the authority invested with the power. The authority 
decides it for its own purpose and in case of dispute the final 
decision rests with the Court—a circumstance which also supports’ 
the view that the authority has no duty to decide it ‘judicially, 
In my opinion, even on the assumption that the question of the. 
existence of public purpose had not been left to the subjective 
opinion of the Provincial Government and that the question had 
to be determined by the Provincial Government, there was nothjng 
in section 3 to suggest that such determination had to be made 
judicially at all. The observations of Lord Radcliffe in Wakka da 
Abs case (supra) at P. 887 are also instructive and helpful on this 
point. : 


Mr. Seervai then draws our attention to sections 1o and 1a 
of the Ordinance on which he strongly relies in support of his 
contention. It should be borne in mind that Mr. Seervai has not 
contended that the order for requisition by itself was a qxas- 
judicial act. His contention has been that this power to make 
the order was subject to a condition precedent, namely, the 
existence of a public purpose which alone had to be established 
judicially as an objective fact. It will, therefore have to be seen 
whether the sections relied on have any bearing on the question of 
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the determination of the existence in fact of a public purpose. The 
sections ran as follows :— 


"ro. Power to obtain information—{1) Tho Provincial Gover- 
ment may, with a view to carrying out the purposes of this Ordi 
nance, by order require any person to furnish to such authority 
as may be specified in the order such information in his posses- 
sion relating to any land which is requisitioned or is continued 
under requisition or is intended to be requisitioned or continued 
under requisition. 


(s) Every person required to furnish such information as is 
referred to in sub-section (1) shall be deemed to be legally bound 
to do so within the meaning of sections 176 and 177 of the Indian. 
Penal Code (XLV of 1860). 


1s. Pater to enter and inspect land.—Without prejudice to 
any powers otherwise conferred by this Ordinance any Officer or 
person empowered in this behalf by the Provincial Government 
by general or special order may enter and inspect any land for the 
purpose of determining whether, aod, ifso, in what manner, an 
order under this Ordinance should be made irrelation to such 
land or with & view to securing compliance with any order made 
under this Ordinance." 


In considering and construing the above sections it has to be 
borne in mind that a mere provision for an enquiry as a prelimi- 
nary step to coming toa decision will not necessarily make the 
decision a gwasi-judical act, for the purpose of the enquiry may 
only be to enable the deciding authority to make up its mind to 
do what may be a purely administrative act. Take the case of 
Robinson v. Minister of Town and Country Planning (supra) to 
which reference has „already ;been made where the act of the 
Minister was held to be an administrative act. Lord Greene M, 
R. said at p. 859 : 


“Asan example of the difference to be found in the subjects 
matter dealt with in different statutes I may point out that this 
caso is different from a case where a Minister is given the duty of 
of hearing an appeal from an order such as a closing order made 
by a local authority. This is not the case of an appeal. It is the 
case of an original order to be made by the Minister as an execu- 
tive authority who is at liberty to base his opinion on whatever 
material he thinks fit, whether obtained in the ordinary course 
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of his executive functions or derived from what is brought out 
at a public enquiry if there is one. To say that, in coming to 
his decision, he is in any sense acting in a gwasi-judicial capacity 
is to misundersted the nature of the process altogether. I am 
not concerned to dispute that the enquiry itself must be conducted 
on what may be described as gwasé-judicial principles, but tbis is 
quite a different thing from saying that any such principles are 
applicable to the doing of the executive act itself, je, the making 
of the order, The enquiry is only à step in the process which 
leads to the result, and there is, in my opinion, no justification 
for saying that the executive decision to make the order can be 
controlled by the Courts by reference to the evidence or lack of 
evidence at the inquiry whicb is here relied on. Sucha theory 
treats the executive actas though it were a judicial decision (or, 
if the phrase is preferred, a gwaséjudicial decision) which it most 
emphatically is not.” 


In‘ Franklin v. Minister of Town and Country Planning (supra) 
to which also reference has already been made, Lord Thankerton 
at p. 2952296 said : 


"In my opinion, no judicial or gwast-judicial, duty was imposed 
on the respondent, and any reference to judicial duty or bias is 
irrelevant, in the present case. The respondent’s duties under 
section 1 of the Act and Schedule 1 thereto are, in my opinion, 
purely administrative, but the Act prescribes certain methods of, 
or steps in, the discharge of that duty. It is obvious that, before 
making the draft order, which must contain a definite proposal 
to designate the area concerned as the site of a new town, the 
Tespondent must have made elaborate inquiry into the matter, 
and have consulted any local authorities who appear to him to be 
concerned, and, obviously, other departments of the Government, 
such as the Ministry of Health, would naturally require to be 
consulted. It would seem, accordingly, that the respondent was 
required to satisfy himself that it was a sound scheme before he 
took the serious step of issuing a draft order. It seems clear also, 
that the purpose of inviting objections, and, where they are not 
withdrawn, of having a public inquiry, to be held by some one 
other than the respondent, to whom that person reports, was for 
the further information of the respondent, in order to the final 
consideration of the soundness of the scheme of the designation, 
and it is important to note that the development of the site, after 
the order is made, is primarily the duty of the development 
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Corporation established under section » of the Act. I am of 
opinion that no judicial duty is laid on the respondent in discharge 
of these statutory duties, and that the only question is whether he 
has complied with the statutory directions to appoint & person 
to hold the public.inquiry, and to consider that person's 
report." 

Keeping these weighty observations in view I now proceed 
to analyse the provisions of the two sections. 


It will be noticed that the powers given to the Provincial 
Government under both the sections are only enabling and in 
terms are not compulsory. The Court below has construed the 
word ‘may’ as ‘must’ on the hypothesis that a right implies a 
corresponding duty and the Provincial Government is, therefore, 
under an obligation to exercise the power and consequently an 
enquiry is compulsory. I am unable to accept this line of reason- 
ing. The authorities show that in construing a power the Court 
will read the word ‘may’ a ‘must’ when the exercise of the power 
will be in furtherance of the interest of a third person for securing 
which the power was given. Enabling words are always ` potential 
and never in themselves significant of any obligation. They are 
read as compulsory where they are words to effectuate a legal right. 
See Julus v. Lord Bishop of Oxford (1). Here the power was 
given to enable the Provincial Government to obtain information 
to carry out the purposes of the Ordinance. It was not given for 
the benefit of any other person including the owner of the land 
sought to be requisitioned. When a power is given to one person, 
here the Provincial Government, for his own benefit, couched in 
enabling words making its exer cise optional, there is no principle 
or authority that I know of which enables the Court to make the 
exercise of the power compulsory by reading the word ‘may’ as 
‘must’, Assuming, however, that ‘may’ in these sections means 
‘must’, what follows? It is true that the info rmation could be 
obtained under section ro with a view to carrying out the purposes 
of the Act but what was the nature of the information that might be 
gathered under the section? It was only information relating to 
the land requisitioned or to be requisitioned that could be obtained. 
Information relating to the land would certainly be useful in 
enabling the Provincial Government to consider the necessity or 
expediency of requisitioning that land, Sach information would also 
be useful to the officer determining the question of a as 


(1) [1880] 5 A. C. 214... 
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But how could any information relating to any particular land 
have any bearing on the question of the existemce ofa public 
purpose which was the only matter under section 3, which, 
recording to Mr, Seervai, had to be judicially determined by 
the Provincial Government? I failto perceive an7, As I have 
said, information relating to land certainly bad a bearing on the 
question whether it was necessary or expedient to acquire that 
particular land which admittedly was a purely administrative act. 
Finally, section 10 enabled the Provincial Government to require 
“any person’ to furnish isformation relating to theland. The 
Ordinance did not think fit even to mention the cwner or other 
persons interested in the land as a specific source of information. 
Assuming that the Provincial Government was obliged to make 
any enquiry, the owner of the land had no special right to be 
consulted apart from the general right of “any person". No 
provision was made for giving notice of the interded requisition 
by special notice or by advertisement or for enabling any aggrieved 
person to lodge any objection and nobody wae designated as 
authority on whom was cast any duty to hear the objections. 
Further, it will be noticed that under the section the information 
was to be furnished to such authority as might be specified which 
means that the information was not to be communicated to the 
Provincial Government direct. Therefore, the information was 
nothing more than the information obtained for the Minister by 
somebody appointed by him to hold a public encuiry under the 


statutes which were considered in Rodtason v. Minister of Town 


and Country Planning (supra) and Franklin v. Afinisier of Town 
and Country Planning (supra). The circumstance that by sub- 
section (s) of that section a legal obligation, on rain of criminal 
penalty, was imposed on persons to furnish information so strongly 
relied on by Mr, Seervai appears to me to have no bearing on the 
character or scope of the inquiry envisaged br sub-section (1). 
The Provisions of section 1 also carried the ma ter no further. 
This section was also an enabling section. The inspection was 
in terms for the purpose of determining whether, and, if so, in what 
manner an order should be made. It can have no possible 
bearing on the question of the existence of a public purpose which 
is an independent question having no necessary relation to any 
particular land. Further, presumably, a number o` premises might 
have to be requisitioned and, if the contention of the respondent 
were correct, there would have to be as many  qwasf-Judicia! detet- 
minations of the existence of the same public purpose as’ there 
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might be the number of houses to be acquired—a proposition 
impracticable and absurd on the face of it. Finally, compare 
the provisions of sections 10 and rs with those of section 6. The 
determination of the question of compensation and the appor- 
tionment thereof were certainly judicial or gwass-judicial acts. 
There was a provision for appeal also. Section 16 provided for 
making rules for holding the inquiry under subsections (r) 
and (3) of section 6. The circumstance that the Ordinance 
provided for judicial or gwast-judicial inquiry for the purposes 
of section 6 but was silent as regards section 3 cannot be 
overlooked. 2 


In my Judgment, the Ordinance did not require the Provincial 
Government to act judicially at all in the matter of making a 
requisition order under section 3. The provisions for obtaining 
information'and for getting inspection under sections ro and 12 
respectively cannot be read as provisions for a judicial or qwasi- 
judicial inquiry, nor was such sb called inquiry obligatory at all. 
Those sections served and were intended to serve the purpose of 
obtaining information which would enable the Provincial Govern- 
ment to exercise its administrative f é, executive function of 
making an order for requisition. The conclusions I have arrived 
at are (i) that on a true construction of section 3 of the Ordinance 
the determination of the existence of a public purpose and the 
necessity or expediency for requisitioning any particular land for 
that purpose was a purely administrative act, for the entire com- 
posite matter was left to the opinion of the Provincial Government 
and its decision if made in good faith could not be questioned ; 
(ii) that, apart from the question of construction and assuming that 
the matter had not been left to its opinion, the determination of 
the existence of a public purpose or the necessity or expediency 
for making the order could not be regarded as a guasi-judicial act, 
because (a) there was no Aisin the sense of dispute between two 
contesting parties to be decided by the Provincial Government ; 
and (b) the Provincial Government was not required by the 
Ordinance to hold any judicial inquiry or to act judicially and 
that the determination of the existence of a public purpose was 
only a step in the process of the exercise of the administrative 
power and, if erzoneous the decision could at best be challenged 
by the action, but a ærtiorari would be a wholly inappropriate 
remedy. The second head of argument must, therefore, be 


rejected. 
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There is the last head of argument which requires consideration 
before I conclude. The argument is that the existence of a public 
purpose was a condition precedent to the exercise of the power 
and, therefore, the fulfilment of the condition precedent had 
to be determined judicially by the Provincial Government as an 
objective fact but the Provincial Government could not, by 
wrongly deciding the preliminary point, assume jurisdiction to 
exercise the power. 


In Bunbury v. Fuller (1) Coleridge J. laid down : 


“Now it is a general rule, that no Court of limited jurisdiction 
can give itself jurisdiction by a wrong decision on a point collateral 
to the merita of the case upon which the limit to its jurisdiction 
depends and however its decisions. may be final on all particula rs 
making up together that subject-matter which, if true, is within 
its jurisdiction, and however necessary in many cases it may be 
for it to make a preliminary inquiry, whether some collateral 
matter be or be not within the limits, yet upon these preliminary 
questions, its decision must always be open to enquiry in the 
superior Court." 


This was cited by Blackburn J. in Pease v. Chaytor (2) The 
same principle was also laid down by the Privy Council in 
Colonial Bank of Australia v. Willan (3. The principle is quite 
plain but as Lord Esher M. R. pointed out in Reg. v. Commissioner 
of Incometax (4) "its application is often misleading.” Tho 
learned Master of the Rolls classified the cases in two categories 
thus : . 

"When an inferior Court or tribunal or body, which has to 
exercise the power of deciding facts, is first established by Act of 
Parliament, the legislature has to consider what powers it will give 
that tribunal or body. It may in effect say that, if a certain state 
of facts exists and is shown to such tribunal or body to do certain 
things, it shall have Jurisdiction to do such things but not otherwise. 
There it is not for them conclusively to decide whether that state 
of facts exists, and, if they exercise the jurisdiction without its 
existence, what they do may be questioned, and it will be held 
that they have acted without jurisdiction. But there is another 


(1) 9 EXe I11 at p. 140. 

(a) 3 B. & S. 620. 

(3) [1874] L R. 5 P. C. 417. 
(4) [1888] at Q. B. D. 313. 
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state of things which may existe The legislatura may entrust 
the tribunal or body with a jarisdiction which includes the juris 
-diction to determine whether the preliminary state of facts exists 
as well as the jurisdiction, on finding that it do-s exist, to proceed 
further or do something more, When the legislature are establish- 
ing -such a tribunal or body with limited jurisdiction, they also 
have to consider whatever jurisdiction they give them, whether 
there shall be any appeal from their decision, for otherwise there 
will be none. In the second of the two cases I have mentioned 
it is erroneous application of the formula to say that the tribunal 
cannot give themselves jurisdiction by wrongly deciding certain 
facts to exist, because the legislature gave them Jurisdiction to 
determine all the facts, including the existence of the preliminary 
facts on which the further exercise of their jurisdiction depends ; 
and if they were given jurisdiction so to decide, without any 
appeal being given, there is no appeal from such exercise of their 
jurisdiction." 

Mr. Seervai contends that the present case falls within the first 
class of cases and strongly relies on Rex v. Woodhouse (supra) and 
Rex v. Bradford (supra) as establishing that a certisrari lios to 
correct the error of the Provincial Government. There are two 
answers to this argument. In the first place it is not disputed that 
the formation of opinion as to the necessity or expediency of 


“requisitioning any land is & purely subjective matter and that the 


order of requisition founded on that opinion is an administrative 
act. What is contended is that the existence of a public purpose 
must be judicially determined by the Provincial Government before 
it could proceed to exercise its ‘administrative powers. In short 
qua thàt issue only the Provincial Government was to act judicially. 
The consequence of this argument is that the decision of the 
Provincial Government on this issue was not a decision ona 
collateral matter but a decision on the issue itself which, accord- 
ing to the argument, had been left within the jurisdiction of the 
‘Provincial Government to decide. It must, therefore, follow that 
the case fell-within the second class of cases mentioned by Lord 
Esher, M. R. The fact that there is no right of appeal from this 
decision, although the Ordinance provided for an appeal under 
section 6, is alo significant. Before coming to the decislon on 
this issue the Government had sent an Inspector to gather infor 
mation under section ro and the Respondents’ father, -the original 
applicant, furnished all necessary information and produced the 
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Original Deed of Assignment on which he-founded his title and 
gave a written statement. The requirements of the Statute had 
been complied witb and the petitioner had his say. The decision 
of the Provincial Government that a public purpose existed given 
in such circumstances became, inthe absence of bad faith, bind- 
ing and, inthe absence of any right of appeal, was conclusive, 
however erroneous the decision might have been. The second 
answer to Mr. Seervai’s contention is that assuming that the case 
fell within. the first class of cases and the erroneous decision 
could be corrected, it might have been corrected by an-action 
but certainly not by cezzierari. The two cases relied on by Mr. 
Seerval, when properly understood, can have no application to 
the facts of the case before us. In Rex v. Woodkouse (supra) the 
Court of Appeal accepted the position that the licensing Justice 
in granting or refusing to grant the licence had to perform a 
quasi-judicial act, for they bad to decide the matter as between 
two contending parties, namely, the applicant for license and the 
persons opposing the grant. There the Justices granted a pro- 
visional license and referred the matter to Quarter Sessions, 
Three points were taken, namely, (i) that the Justices did not 
apply their mind to the issue and failed to decide the matter judi- 
cially but made the order in pursuance of a pre-existing agreement 
between them and the Corporation, (ii) that the Justices were biased 
and (iii) that the power of the Justices being limited to granting 
licenses to persons who had some specified qualifications, they could 
not, by wrongly deciding that the applicants had ths necessary quali. 
fications, assume jarisdiction to do the gwasé-Judicial act of grant- 
ing the license. This decision of the Court of Appeal was 
reversed by the House of Lordsin Zor Mayer ofc. o Leeds v. 
Ryder (1) onthe ground that.the Justices had to act aocording 
to their own -discretion and -that they were-not guilty of any bad 
faith in doing -what they did. The point -to note, however, is 
that the decision.of the Court of Appeal proceeded on the footing 
that the justices were a guastjudicial body and that by’ wrongly 
deciding a preliminary fact they assumed to discharge their quast- 
judicial function of granting the license and it was the wasi- 
judicial act of granting the license that - was brought up and 
quashed by certiorari. The case of Rex v. Bradford (supra) also 
proceeded on the footing that in granting the license to the 
District Council-to take away stones etc. the Justices were exerci- 


(1) [1907] A. C. 420. 


445 


THE CALCUTTA LAW JOURNAL. [Vor. 86. 


sing a gwastjudicial function and they assumed jurisdiction to 

exercise that gwastjudicial function by wrongly deciding the 

collateral fact that the land in question was not a park. The 

same remarks apply to Rex (Greenaway) v. Justices of Armagh | 
(r) All these cases in the appeal Court were cases where a gwast 

judicial body purported to assume jurisdiction to discharge its 

qxast-fudiclal function by an erroneous decision of a collateral fact 

and, therefore, certiorari was granted to correct the error of juris- 

diction by quashing the order imelf which was a gwast-judicial 

act. In the case now before us the Provincial Government was 

functioning as an administrative body doing an administrative 

act, namely, forming its opinion as to the necessity or expediency 

of requisitioning land and making an order of requisition based 

on that opinion. If the existence of a public purpose was a 

collateral fact, then at best it was a case of an administrative 

body assuming jurisdiction to perform its administrative powers 

by erroneously deciding the collateral fact as to the existence of 
& public purpose, In such circumstances the two cases relied on 
by Mr. Seervai can have no possible application. Assuming that 

this case fell within the first class mentioned by Lord Esher M. R. 

this erroneous assumption of jurisdiction to do an administrative 

act might have been corrected by an action but certiorari cannot 
possibly be the appropriate remedy. It is said that in deciding 

the collateral fact the Provincial Government was acting judicially 

and, therefore, certiorari might go. The argument will take the 

respondents nowhere, for assuming that the decision on the question 

of existence of a public purpose was a guasi judicial act, that 

decision, at the most, might b» quashed, but the administrative act, 

namely, the formation of opinion and the order based thereon 

would remain unaffected, for ce7tferari would not affect it The 
passago I have quoted from the judgment of Lord Greene M. R 
in Robinson v. Minister of Town amd Country Planning, clearly 
establishes that although the preliminary enquiry had to be done 
in a gwasé judicial manner, that fact could not alter the nature or 
character of the ultimate administrative act. That administrative 

act would remain an administrative act and could not be touched 

by ¢ertierart, The third head of arguments advanced on behalf of 

the respondents must, therefore, aleo fail. 


In my judgment the first of the two points raised by the learned 
Attorney-General on behalf of the appellant must prevail for 


(1) [1924] 2 Ir. R. 55. 
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reasons stated above. This is sufficient to dispose of this appeal 
and the second point, namely, whether a writ of this nature can 
lie against the Provincial Government, does not arise. In view of 
the fact that the Government of India Act, 1935, has been repealed 
and the provisions of our Constitution on this point are different 
from those of the Government of India Act, the question has also 
become academic for future purposes and I express no opinion 
On it. 


I, therefore, agree with my Lord the Chief Justice that this 
appeal should be allowed and the judgments and orders of the 
Courts below should be set aside and the petition should stand 
dismissed. I also agree to the order for costs made by my Lord 
the Chief Justice. 


& c Appeal allowed 
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Notice for delivery within a certain time—Contract cancelled on fallare 


to deliver within such time—Notice, if can be-ohallenged — ... ET 
Costs, plaintiff, if entitled to, over whole of his claim or on the sum allowed 
by the Judge after set off of oounter-claim by defendant — ... e 
Counsels? fees—Distinotion ve T 
` Defamation—Letter containing libellous matter—(Qualified privilege T 
Fees of counsels for executors and trustees and of those for beneficlariese— 
Distinction, If any - one 
Injury to an invitee—Liability i E i 
Judgment, form of—Claim and oounter-claim TA sia 
Maintainability of fresh appeal—Previous appeal dismissed by consent but 
without drawing up or entry of order to that effect - T 
Neligonce of ageut of the purchasec—Liabllity T ET 
Notice for delivery within oertain time after waiver of original stipulation in 
regard to time In the contract, If and when can be challenged m 
Order of dismissal of appeal by consent not drawn up nor entered—Appeal 
dismissed—Fresh appeal, if maintainable PN aes 
Plaintiff, if entitled to cost over whole of his claim or on the sum allowed by 
the Judge after set-off of counter-claim by defendant oe - 


Stipulation in regard to time foc delivery under contract walved—Delay in 
performence—Notice for  delivéry within a certain time—Contract 
canceled on failure to deliver within such time—Notloe, if oan be 
challenged = : ove m 
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NOTES OF CASES, 


James Lamont & Co. Ltd,, v. Hyland Ltd., 


Court of Appeal (Tucker and Asquith L. JJ., and ` 
Roxburgh; J.) January 30, 1950. 


Appeal dismissed by consent—Consent signed by salicitors and inttialled ji Al 
by president of tha Court of Appeal—No order was drawn up — igh) All. 
er entered—Fresh notice -of appeal—Matintainabllity of the = 
appeal, 

Held—it is clear that the appeal is not dismissed until an order 

has been drawn up and entered. The signing of the consent and 

the initialling by the president of the Court are preliminary 

machinery leading upto the drawing up and entry of the order. 

Court of Appes! basa diserna to allow or refuse the appeal to 

be proceeded with. 


Leave to allow the appeal to be proceeded with granted in 
exercise of discretion. 


que 


^n$& K. R, C. 


- Shell Engineering Ltd. v. Unit Tool and dest 
Engineering Co. Ltd., s 
Court of Appeal (Buckmill, Singleton and Denning, L. JJ) ` 

i January 23, 14, 1950. ] 

Perm of judgment—Claim and  coumterclaim— Plaintiff recovered [1950] 1 All. 
larger sum on claim than the counter claim of the défendant— E. R. 378. 
Question of costs. 

The plaintiffs claim was for work done and the defendanta 

; counter claim was for damages for delay, work not properly 


[1950] 1 AN. 
E, R, 412. 
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done etc. Claim and counter claim were heard together and after 
setting off the claim and counter claim, a judgment was passed 
in favour of the plaintiff for the balance. Question of the scale - 
of the costs came up. 


Heid, plaintiffs were entitled to costs on the whole amount 
of his claim and not on the balance for which judgment was 
passed. 


9$ EK, R, C. 


Hobson v. Bartram & Sons Ltd., . 


Court of Appeal (Tucker & Asquith, L. JJ., and Roxburgh, J.) 
January, 25, 26, 1950. 


Negligence of the agent—Person who are in the position of an’ 
agent—Infury to an invitese—Common interest. 

The plaintiff was a plumber's mate in the employment of a 
sub-contractors for the defendants who were building A cargo. 
vessel for the Argentine Government. At, the trial of the ship 
the work of the plaintiff was not completed and the plaintiff was 
invited to join the ship during the trial to enable him to complete 
the work, The plaintiff was accordingly an invitee in the ship 
and he was injured by falling down a hatchway which had been 
left open and unlighted by certain Argentine Crew who were on 
board to observe the ship’s performance, but were not taking any 
part in the working of ship. 

Held, the Argentine Crews were exactly, in the same position 
as the agent of any purchaser who goes to inspect goods before 
the.actual purchase is completed. It is true that there is a common 
interest in the success of the trial between the builders of the 
ship and purchaser, but that is not sufficient to make the servants 
of the purchaser, the agents or servants of the builders. . + - 

` The defendants were not made liable. : 


8, K. R. C. 
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Charles Rickards Ltd. v. Oppenheim. 


: Court of Appeal (Buckmill, Singleton and Denning, L. JJ.) 
January 12, 13, 16, 1950. 
Contractt— Delay in -porformance—Tims is the essence of the con- 
tract— Contract Jor the sale of goods or for work and labour— 
Reasongbleness of notice. 


By ® contract between the parties the defendant bought the 
chassis from the plaintiff and ordereda body to be built within 
a stipulated time. The original stipulation in regard to time was 
waived by the defendant, Lut sometime later, the defendant gave 
a notice asking for delivery withina stated time. Car was not 
delivered within the time fixed by the notice and the defendant 
cancelled the contract. 


Held (i) The reasonableness of the notice must, of course, be 
judged at the time at which it is given. It cannot be held to bea 
bad notice because, after it is given, the suppliers find themselves 
in unanticipated difficulties in making delivery. 

(ii) It is unnecessary to determine whether it was a contract for 
for the sale of goods or a contract for work and labour, because, 
whichever it was, the defendant was entitled to give a notice 
bringing about the matter to a head. 


8. X. R. C. | 


Harries and others v. Ashford and others. 


Court of Appeal (Asquith, L. J. and Roxburgh, J.) 
February 3, 1950. 


Amendment of pleading—Omission of a claim in the statement of 
slaim— Whether such claim can be included by amendment, 


Held—Amendment is a question of discretion and where there 
has. been a long lapse of time between the appellant’s abandon- 
ment of the claim and the attempt to revive it, the discretion 
cannot be used in favour of the applicant 


8 K. Rs Cs 


3" 


[1950] 1 All. 
E. 


{i 


420, 


— 


yx All, 
R. 427. 


— 


` 


[1950] 1 All. 
E. R 435. 


— 


(1950] 1 AIL 
E.R 449. 
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Re : Bennett (deceased) Barclays Bank Ltd., v. 
Coates and others. : 


Y 


Chancery Division (Romer, J.), January 17, to, 1950. "V 


Counsel's fees—Fees of counsels for executors and trustees and 
counsels for Denaficiaries— Whether there can be any distinction 
of fees. ` 
Held—That the briefs for the executors and trustees should be 

marked similarly to those for beneficiaries. 


8. X, R. C. 


Turner (otherwise Bobertson) v. Motro-Goldwyn- 
Mayer Pictures, Ltd., 


House of Lords (Lords Porter, Lord Greene, Lord Normand, 
Lord Oaksey and Lord Motton of -Henryton) : 
October 24, 25, 16, 27 and 31 ; November 
I, 2, 3, 7, 8, 1949 5 February 6, 1950. 


Defamation— Leiter containing libellous matter—Evidence of 
malice—Qualified previlege—Financially gain, affecting opinion — 
Reasonableness of the view. 

The Libel complained of was cofitained in & letter addressed 
by the respondent to the B. B. C. by whom the appellant was 
employed as a film critic, in which the respondent suggested that 
appellant was "completely out of touch with the tastes and 
entertainment requirement of the picture—going millions who are 
also radio listners and her criticisms are on the whole unneces- 

_sarily harmful to the film industry." 

House of Lords Ae/d in this case that the words were written - 
without malice and dismissed the appeal. 


& X. R. C. 


r 
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West Bengal Act LXII of 1950. 


' THE WEST BENGAL PREMISES RENT CONTROL 
ceed ag PROVISIONS) (AMENDMENT) 
ni C ACT, 1950. 


An Ad to amend the West Bengal Premises Rent Contro] 
( Temporary Provinsions ) Ad, 1950. 


— [Assent of the President was first published in the Caletta | 


Gasetis Extraordinary of the goth November, 1950.] 


Waenrzas it is expedient to amend the West Bengal Premises ` 


Rent Control (Temporary Provisions) Act, 1950 3 

It is hereby enacted as follows :— 

1. This Act may be called the West Bengal Promises Rent 
Control (Temporary Provisions) (Amendment) Act, 1950. 

9, In sections of the West Bengal Premises Rent Control 
"(Temporary Provisions) Act, 1950 (hereinafter referred to as the 
~ said Act), for clause (rr) the following clause shall be substituted 
and shall be deemed always to have been substituted, namely :— 

(zr) “tenant” means any person by whom rent is, or but 


for a special contract would be, payable | for any premises; and 


ee RS 


(5) any pes who i iw liable to be'mued by thé landlord for ` 


utr end 


(ii) any persón whose interest in the premises has been ipso: 


facto determined unjer sub-section (3) of section ra of the 


West Bengal Premises Rent Control ( Temporary Provisions ) ` 


‘Act, 1948.’ y 
8. In subsection (rz) of sectiong of the Bald Act, for clause 
(f) the following clause shall be substituted, namely :— 


'(f) where any premises have been wholly or are substantially 


constructed after the 31st day of December, 1949, by fixing the . 


standard rent payable for one yoar at a rate equal to six fer centves 
of the actual cost of constryction as determined by the Controller 


West Ben, Act. 
XXXVII of 1948. 


Amandment ef 
section 9. 
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added to the market price as on the 31st day of December, 1946, 
of the land included in the premises orto the market price of the 
said land as on the date of tbe completion of the construction, | 


‘whichever is less : 


Provided that where the premises whose standard rent is to 
be fixed form a part of the construction the standard shall be fixed 


ata rate which is fairly proportionate to the total standard rent of ^ 


the entire construction,” 

4, .In section 18 cf the said Act,— . 

(i) in sub-section (7) for the words “on the ground of default 
in payment of arrears of rent under the provisions” the following 
shall be substituted, namely :— ` 

“on the ground that that the interest of the tenant in such 
premises has been {so facto determined under the provisions of 
sub-section (3) of section ta” 

(ii) in sub-section (5) for the words “on tho ground of default 
in payment of arrears of rent under the provisions" the following ' 
shall be substituted, namely :— ` l 

“on the ground that the interest of the tenant in such premises 
has been sso facto determined under ths provisions of sub-section 
(3) of section 12”. 


5. Inallapplications made under sub-section (z) of section 
18 of the said Act, which are pending at the commencoment of 
this Act and in all suits referred to in sub-section (5) of the said 
section which are pending at such commencement, the said Act as 
amended by this Act shall apply and shall be deemed always to 
have applied. 


6. Where at any time between the commencement of the 
said Act and of this Act, an order or decree for the recovery of . 
possession of any premises has been made or passed by any Court - 
but possession of such premises has not been recovered in execu- 
tion of such order or decree and the Court is of opinion that the 
order or decree would not have been made or passed if this Act 
had been in force when the order or decree was made or passed, 
the Court may, on application by the tenant within sixty days of 
the commencement of this Act, rescind or vary the order or decree 
on such terms and conditions as it deems necessary for the pur- 
pose of giving effect to the provisions of section 18 of the said Act 
as amended by this Act. 


